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Be it enacted by the Senate and Bouse of Representatives, in General Court 
assembled, and by the authority of the same, as follows : — 

• 

Section 1. No person shall be deemed to be, within the meaning of the 
proyisions of the sixth section of chapter one hundred and thirty-two of General 
Statutes, " a person of good moral character, of sound judgment and free 
from all legal exceptions," who is at the time engaged in any business or 
occupation made criminal by the laws of the Commonwealth. 

Section 2. In all criminal causes, the Commonwealth shall be entitled to 
the same right of challenge now secured to the defendant by chapter eighty- 
four of the acts of the year eighteen hundred and sixty-two. 
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REVIEW. 



I would most heartily, fellow-citizens and friends, tender 
my personal congratulations, in view of the joyful intelli- 
gence that has been coming to us for the past few days, particu- 
larly as it seems to present to us the crowning scenes of a long- 
agitated reform. You have rejoiced, I do not doubt, more in 
the fact, that the success of the Federal arms is the triumph, 
in a large measure, of right, and justice, and liberty, than in 
the mere fact of a sectional or of a Federal victory. But we 
cannot fail to remember, as we stand here in the broad light of 
this joy, that a little time ago, the laborers in the great cause 
that now so gladdens our hearts were very few, and those few 
socially ostracized. If, therefore, we rejoice aright, we are 
to-night prepared, though we should stand single-handed and 
alone, to lift up our voices in behalf of another great reform, 
which is not foreign to the spirit of the hour, but is illuminated . 
and quickened and made welcome hy the gladness within us. 

One of the great benefits of a republican or democratic 
government lies in the fact, that the citizens of that government 
are at liberty to discuss, and are by the very form of the 
government incited to discuss, the most vital principles and the 
most vital social themes. We do not, therefore, bemoan 
adversities, in our attempts to carry forward great legislative 
measures, promotive of the social welfare of the people. 
Overthrows and defeats are oftentimes made the most power- 
ful instrumentalities for the advancement of the cause they 
seem for the moment to retard. 

In speaking to you to-night, in compliance with the request 
of a committee of the State Temperance Alliance, and also in 
accordance with my own feelings, sympathies and judgment, I 
represent to you the temperance friends, not .as arrayed, one 
class of the community against another, but as the advocates 
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and supporters of the most fundamental moral principles, 
• at the same time seeking to promote the most important and 
fundamental civil measures. If we. seem to be arrayed, class 
against class, it is because there are classes among us who have 
arrayed themselves against the welfare of the community. The 
fault is theirs. 

That there are numerous evils flowing from the traffic in 
intoxicating beverages, as such, and from their moderate and 
immoderate use, — the former, by a universal law, tending to 
the latter, — no sane man in our country or in any country 
denies. These evils have, for many ages, been the subject of 
legislation. From time immemorial, the traffic in intoxicating 
liquors has been regarded a fit subject for law, and the laws 
have always been prohibitive, to a certain extent, nobody ever 
dreaming that they were aggressive upon the rights .of anybody 
under heaven ; on the contrary, they were justified by the 
demands of the highest public and ultimate good, to which all 
things in heaven and on earth are made to bend. If the 
present law is more broadly prohibitive than former laws, it is 
because the moral sense of the community demands more than 
formerly ; the rights involved in the case, — the amenability of 
the subject to the law, — remain the same as heretofore. The 
present laws, in this regard, are admitted to stand on the 
truth. I say they are admitted to stand there. I do not mean 
by temperance men alonp. Those who may oppose their 
execution, — those who, through the forms of law, may prostitute 
the law, admit the truth that is written in the law. Even the 
victims of the law,— or those who should be such, who are 
theoretically such, — do not undertake to deny that the theory 
of the law is true. Its difficulty lies in this, — that it is superior 
(so they say) to the moral convictions of the community, and 
hence they exert themselves, through their business and their 
social influence, through the press, through official representa- 
tions, in every way in their power, to corrupt and debase the 
public mind more and more, — by way, I suppose, of lifting up 
the public convictions to the level of the law. 

The results of this law in Suffolk County and out of Suffolk 
County are somewhat varied. I have before me the report of 
hearings at our State House, during the present session of the 
Legislature, before what is known as the License Committee — 
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a committee to bear evidence with regard to the propriety of 
acceding to the demand of the city of Boston for a return to 
the license system. Evidence was given under oath by distin- 
guished gentlemen from different parts of the State. Among 
them were such men as George Marston, Esq., District- Attorney 
for Bristol, Barnstable, Dukes and Nantucket Counties ; Hon. 
Asahel Huntington, of Salem, familiar for years, especially in 
Essex County, with the execution and administration of crim- 
inal law; Hon. Israel Andrews, a Trial Justice in various 
towns in Essex County; Hon. P. Emory Aldrich, District 
Attorney for Worcester County, and Mayor of the city of 
Worcester in 1861 ; Judge Crosby, of Lowell, for many years 
a staunch temperance man, and Judge of the Police Court in 
that city ; Rev. Mr. Woods, City Missionary of the same city ; 
Isaac S. Morse, Esq., District-Attorney for Middlesex County ; 
Hon. J. Merriam, of Westminster ; Luther Hill, Esq., Trial 
Justice of Spencer, and ex-Lieutenant-Governor Trask, of 
Springfield, at one period, since the enactment of the present 
law, Mayor of that city. These gentlemen testify to the fact, 
that at one period or another since the enactment of this law, 
it has been executed, to a greater or less extent, in their 
respective localities. Some of them testify that in the towns in 
which they have discharged their official duties, there is, at the 
present time even, no open sale of intoxicating liquors ; thus 
under oath sustaining the prohibitory law, giving testimony 
against a return to the license system, and in various ways 
indicating their firm belief, from observation and experienoe, 
that the law at present on the statute-book needs only to be 
executed to be honored and to do the work which it was 
intended to accomplish. And when the cry comes up, from 
various quarters, that the prohibitory law is a failure, these 
men would answer that it is not the law that is a failure, but 
the various municipal and government officials whose duty it is 
to execute the law. These have failed in their responsibilities, 
being often drawn from the path of duty by the publio opinion 
immediately about them, until, debauched and corrupted, they 
are led at length into essential perjury in the construction of 
the plainest principles of \he law. Thus the law has accom- 
plished something already. It does not stand a condemned 
statute in regard to its own power. Indeed, fellow-citizens and 
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friends, it is apparent to you that the difficulty in the city of 
Boston is not the want of power in the law, but the want of 
fidelity in the authorities here who should execute the law. We 
have never had, as is quite well known to you, any straight- 
forward, well-considered efforts to this end. I believe there has 
never been a conviction under the prohibitory law proper in the 
county of Suffolk. Perhaps I ought to except a single instance, 
where a case was brought before a jury that did not happen to 
have, by the merest accident, a rum-seller upon it, and a con- 
viction was promptly found ; but the case, it is believed, never 
went to sentence, and no further case was brought before that 
jury. It was not the sort of jury that Boston approves. 

There is another test, of the efficiency of the temperance 
cause. It is in the fact that the average amount of liquor for 
each inhabitant, consumed in the country, has decreased since 
the temperance agitation commenced. I hold in my hand a 
very elaborately prepared statement,* from the highest author- ' 
ities, of the amount of liquors manufactured, imported and 
exported, with the balance thereof remaining on hand in this 
country, at the different periods, 1810, '40, '50, and '60 ; and 
on comparing these, and comparing the whole result with the 
population of the country at the several times, it appears that 
there is a decrease of at least one-fourth in the average amount 
of liquors consumed in the country by each inhabitant. 

Here we stand at the present moment, my friends. Boston, 
the heart of the Commonwealth, by its various channels ot 
communication, is able to send out its streams of intoxicating 
beverages to every sectionft>f the Commonwealth, so that, how- 
ever the towns and many of the smaller cities may seek to 
suppress the traffic and exclude liquor from their midst, it still 
finds its way there ; and Boston defiantly resists the execution 
of the law, using such epithets as I cannot detain you to repeat 
towards those who are in any way in complicity with the efforts 
that are made to secure its enforcement. 

The question has been raised, and raised by the Governor 
himself, what exigency has arisen requiring any further legisla- 
tion on this subject ? Surely, it may be answered, that the 
exigency does not lie in the laws, but in the fact that the city 

* • See " Zion's Herald/' of April 5th. 
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authorities, for ten long years, have persistently nullified the 
laws by submitting their execution to the criminals themselves. 
The problem at present is, the adoption of some provision 
which the municipal authorities in different sections of the 
Commonwealth cannot honestly, nor otherwise, evade. 

What has been the method of forming juries in our own city ? 
You are aware that it is the practice of the Aldermen and Council 
to select men to serve as jurors. You are aware that once a year 
they are required to prepare a list of such inhabitants of the city, 
not absolutely exempt, as they may deem well-qualified to serve 
in the capacity of jurors, being persons of " good moral charac- 
ter, sound judgment, and free from all legal exceptions." This 
is made their duty. They take the oath to discharge this duty — 
to select men of " good moral character, sound judgment, and 
free from all legal exceptions." And yet, in the discharge of 
this duty, the authorities of Boston have commonly selected 
many men whom they have known to be violators of the law, 
those standing as criminals before the law. They have selected 
them, not ignorantly or by mistake ; they have selected them 
knowing them to be violators of the law, because, sometimes, 
they were violators of the law ; not for the purpose, you may 
well conclude, therefore, of executing the law, but of prevent- 
ing the execution of the law, It is no secret that this has been 
their mode of proceeding. They themselves adtnit it in private 
conversation ; you have observed the fact during the whole ten 
yeafe the law has been on our statute-book. Members of the 
Board of Aldermen have testified before committees at the State 
House, that they have selected liquor dealers, knowing them to 
be such. And when they have been told that the law would 
not permit them, in the proper discharge of their duties, to 
select such men, they have replied, " If you don't want such 
men, say sq." The present Legislature have'undertaken to say 
so. They have said so in the most direct and simple way 
possible. The issue, to-night, is about what they have said. 

The first section of the Bill, which passed the Senate by a 
vote of 20 to 15, and the House by a vote of some 140, 1 think, 
to some 55, is as follows : — 

" No person shall be deemed to be, within the meaning of the pro- 
visions of the sixth section of chapter one hundred and thirty-two of 
the General Statutes, * a person of good moral character, of sound 
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judgment, and free from all legal exceptions,' who is at the time 
engaged in any business or occupation made criminal by the laws of the 
Commonwealth." 

That is the first section, and the principal section of the Bill 
so offensive to the city of Boston to-day ; against which the 
press cries out with a unanimity truly startling, exhibiting a 
measure of corruption that we were little prepared to look for 
in that quarter. Why, look at that Bill, my friends. On the 
face of it, it is fit and proper. The law, as it stands in the 
General Statutes, is to the following effect: — "The select- 
men of each town shall, onoe in every year, prepare a list of 
such inhabitants of the town, not absolutely exempt, as they 
think well qualified to serve as jurors, being persons of 
good moral character, of sound judgment, and free from all 
legal exceptions." You understand by the phrase " absolutely 
exempt," in this section, certain classes of persons, — persons- 
over seventy years of age, firemen, judges, clergymen, and 
various other classes of persons, — who are exempt. That is, 
they are not excluded, not prohibited, but are excused from the 
discharge of the duties of jurors. They are at liberty to serve ; 
the court is at liberty to take them, if they are willing to serve, 
but cannot claim that they shall serve. When they serve, they 
serve legally ; it is no violation of the law, in the determining 
of which tbey may appear. It is a matter of favor to them ; 
they are excused. That, I say, is the law under which the dtity 
of selecting jurors is nominally, theoretically, discharged. The 
Legislature, at its present session, has simply said that no person 
shall be regarded as coming within this description, " who id, 
at the time, engaged in any business or occupation made 
criminal by the laws of the Commonwealth." No axiom in 
mathematics is more thoroughly self-sustaining. 

Tou perceive, my friends, it is explanatory. It enacts ho 
new principle. It is an interpretation, which no honest mind 
needed, of the meaning of the law, as it stands, and is not 
open to a possible logical objection. And yet the press tells us 
that the Governor has driven his " chariot and six" through 
it with ease. Yes ; and he has ridden through himself. 

But what has the Governor to say in his veto of this Bill ? 
Before I enter upon that matter, I may be permitted to pause 
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to express my unreserved and most hearty thanks to His 
Excellency, Governor Andrew, for the great service he has ren- 
dered the country, and the State of Massachusetts, which I love 
. not less than he loves it, in enabling her to develop her military 
strength and resources, in assisting the General Government in 
carrying this great civil strife to its present promising consum- 
mation. P greatly regret, my friends, that the entire example 
of the official career of His Excellency does not meet with the 
same unhesitating approval in the Christian sense and moral 
convictions of the people of this Commonwealth as does this 
portion of his labors. 

In reference to this first section of the proposed law, the 
Governor asks if it will not give us, or if it may not possibly 
give us, one law for the towns and another for the cities. He 
does not affirm that it will do so, but he asks if it may noU 
And this is his reason. There are the Revised Statutes, some 
little way back, — a codification of the laws up to the time that 
the revision was made, — in which the original language stands 
to which reference is made in this legislation and discussion ; 
namely, the directions to Selectmen how to proceed in the 
selection of jurors : " They shall prepare a list of such inhab- 
itants of the town, not absolutely exempt, as they think well 
qualified to serve as jurors, being persons of good moral 
character, sound judgment, and free from all legal exceptions." 
At a subsequent period, these laws, such of them as remained 
unchanged, with the laws that had been enacted in the interim, 
were gathered up and codified in what are known as the 
General Statutes, to which reference is now generally made in 
legal controversies. Between the date of the Revised Statutes 
and of the General Statutes, into which the law was brought 
unchanged, as the Governor says, [and I leave it to the 
lawyers to question his statement,] several cities had been 
chartered, which charters referred the Mayor and Aldermen of 
these cities to the law in the Revised Statutes in relation to the 
duties of the Selectmen of towns in the selection of jurors. 
Now, this qualifying clause, u who is at the time engaged in any 
business or occupation made criminal by the laws of the Com- 
monwealth," is made to refer, by the distinguished Senator who 
drew tho Bill, to the sixth section of ohapter one hundred and 
thirty-two of the Otneral Statutes ; whereupon the Governor 
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does not lie in the original letter of the law, applicable already 
to the whole Commonwealth, the city of Taunton included. 

The Governor is very clearly wrong in his fundamental, posi- 
tion. He treats this point as though it were prescribing a new 
manner of procedure, when it does not qualify the mode of pro- 
cedure at all. The original law makes these various cities, by 
their charters, under obligation to select their jurors " in the 
same manner " in which the Selectmen of towns are required to 
select them. The language of the charter of Taunton, which 
is so peculiar, is understood to be this, — for his Excellency, 
singularly enough, omits to quote the clause which he deems 
so conclusive, — " the Mayor and Aldermen shall select their 
jurors in the manner now required of the Selectmen of towns." 
The word " now " is all that is peculiar in it ; all that distin- 
guishes it from other city charters, which refer to the chapter 
and section of the Statutes. On that word " now," hangs the 
Governor's assurance that Taupton cannot come under the new 
law, although the manner in which the Selectmen are now 
required to do it, is the maimer which I have described : " They 
shall, once in every year, prepare a list of such inhabitants of 
the town, not absolutely exempt, as they think well qualified to 
serve as jurors, being persons of good moral character, of 
sound judgment, and free from all legal exceptions." Thus the 
manner remains unchanged ; the character and quality of the 
men demanded remain unchanged; an explanatory clause, 
simply, is introduced, intended to be a direct and distinct 
admonition to the authorities of Boston and like cities, to the 
effect — "Look to the law! See that you discharge your 
duty!" That is all. 

flow can this be said to " leave Taunton with a different law 
frQm the rest of the Commonwealth " ? At the very worst, her 
Mayor and Aldermen are not told, in so many words, to keep 
criminals out of the jury box ; but it would not follow, as the 
Governor seems to suppose, that they would therefore be obliged 
to put them in. It is quite probable that nobody out of Boston 
needs to be told of their unfitness in any plainer terms than 
those of the law which all the State now has, and which Taunton 
would still enjoy. 

The Governor's second objection to this section is to this effect: 
The language, "business or occupation made criminal by 
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the laws of the Commonwealth," is ambiguous. A most unfor- 
tunate objection ! There is no language in the whole vocabu- 
lary of legislation more definite and clear, than that same 
phrase, " business or occupation made criminal by the laws of 
the Commonwealth." I grant you, there are many persons 
who come under the ban of the law, whose position is equivocal, 
ambiguous, and uncertain. There are some men whose busi- 
ness it would trouble you to say was this or that ; or whether 
they had any business, or whether they had two, four, or 
half a dozen kinds of business, of which one kind might 
be legal and another illegal. In so far as one was con. 
cerned, they might be qualified to serve as jurors; and in 
so far as another was concerned, they might fall under the 
prohibition. It only shows this, that between the heights of 
unquestionably legal and honorable pursuits on the one side, 
and the depths of infamy on the other, there is a broad middle 
ground, filled up by men engaged in various business pursuits 
and occupations. If there is any "ambiguity" about the 
matter, it is in these men ; there is no " ambiguity " in regard 
to the law. There would be a class of persons, who it would be 
perfectly clear were qualified to act as jurors under this law ; 
and there would be another class who, it would be equally clear, 
were not qualified to sit in the jury box. If there were any 
whose qualifications were doubtful, it would be those * who 
occupy this middle ground. But it would be no more difficult 
to determine that question under the proposed explanatory 
clause than under the present law. Take the language " good 
moral character." That is a definite phrase, but its application 
is not as easily determined as that of the phrase " business or 
occupation made criminal by the laws of the Commonwealth." 
Nevertheless, the language "good moral character" is not 
" ambiguous." But you will find a multitude of men who 
stand in a moral attitude in the community which makes the 
question of Its application to them very uncertain indeed. 
Whose fault is that ? It is not the fault of the law, surely ; 
and if the Governor, or if the city authorities cannot bring such 
men under the law, shall the law be altered until they can 
come under it ? Contrary wise, the very intent of the law is to 
shut such men out. That is what it attempts to do, and is not 
to be complained of because it does distinctly do it. Take that 
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other phrase, " sound judgment." There are those to whom 
the phrase " sound judgment " applies beyond all cavil ; there 
are others who are clearly in the domain of idiocy ; and there 
are yet others, filling up this middle ground, of whom you can 
hardly say they lean more to sound judgment than to idiocy 
itself. The " ambiguity " is not in the law ; it is in the 
character and condition of the persons to whom it is applied. 

The Governor's position in this regard cannot be well taken. 
His argument on the point serves to show still more clearly the 
weakness of his position ; for he points us to various occupa- 
tions which may be excluded, by one construction of the law, 
while others, more objectionable, are admitted. " A licensed 
inn-holder or victualler," he says, " who took advantage of his 
occupation, as such, to sell intoxicating liquors contrary to law, 
might be placed in the jury box, while a person presuming to 
be an inn-holder or common victualler, without being licensed 
as such, though keeping a * total abstinence ' house, might be 
excluded." It does not seem to have occurred to him that 
such men have two kinds of business. He also proceeds to 
speak of those who are required, in their various occupations, 
to see to it that their weights and measures, are properly 
sealed by the authorities appointed for the purpose. He does 
not point out to you the principles, which underlie these 
requirements, so simple and so general. He does not stop to 
show you that he who sells bad meats endangers the lives of 
the people, and that therefore there is the greatest need for 
careful restrictions by law in this respect. He does not explain 
to you that he who uses false weights and measures robs his 
neighbors just as truly as he who passes counterfeit money/ 
There is good reason why the law should exclude such men 
from the jury list. And who would suffer from it ? Would 
the heavens fall ? Where is the dire necessity that men who 
sell pickled fish not properly inspected, or use weights or 
measures not sealed by the proper officer, shall sit as jurors ? 
One would think that the fundamental right of man was the 
right to sit as a juror. The fact is, there are many good men 
who never were in the jury box ; and there never was a 
moment when there were not more good men out of the jury 
box than in it. 

The third objection of His Excellency to this first section is, 
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that it " confounds things necessarily and legally distinct/ 9 
His argument is, that as the clause—" who is at the time engaged 
in any business or occupation made criminal by the laws of the 
Commonwealth " — may apply (he does not assert it in form, 
but that is the drift of his argument) to all the specifications — 
namely, " good moral character, sound judgment, and free from 
all legal exceptions/' — it confounds and confuses the whole 
together ; and he shows that the authorities are called upon to 
examine each point separately : — whether the person is of 
"good moral character " — a fact by itself; whether he is "of 
sound judgment " — a fact by itself; whether he is " free from 
all legal exceptions " — a fact by itself. He also shows that he 
understands this last clause, " free from all legal exceptions/ 9 
to refer to legal exemptions ; that is, excepted by special pro- 
visions of law. Now, notice, the clause is not defined by thd 
Legislature itself in its application ; it is placed upon the whole 
of them. If a man stands impeached under the first, second, 
or third clause, he is excluded. It may happen that a man 
not " of good moral character ," not " of sound judgment," and 
not otherwise " free from all legal exceptions," may be engaged 
in a business " made criminal by the laws of the Common- 
wealth." In that case, he falls under condemnation by all of 
these clauses. And his " business or occupation made criminal 
by the laws of the Commonwealth " may show him to be want- 
ing in good morals and in sound judgment, and may place him 
under legal exceptions. There is no confusion here: It may 
apply to any one of them ; it may apply to all of them. 

Nor is his other point better taken. He makes " freedom 
from all legal exceptions " to mean, u not legally exempted" 
thus confounding two things entirely distinct. And in giving 
you this opinion, I do not rest upon my own judgment alone. 
1 have consulted one of the bost lawyers of the city, a gentle- 
man perfectly familiar with the proceedings of the city in this 
regard, who says the Governor is clearly wrong ; and I have the 
same opinion from other gentlemen of the legal profession, of 
less note. 

But it is apparent on the very face of the law that he is not 

right. The question now is, What is meant by being " free from 

all legal exceptions " ? Here is the law : — " The Selectmen of 

each town shall, once in every year, prepare a list of such 

2 
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inhabitants of the town, not absolutely exempt, as they think 
well qualified to serve as jurors, being persons of good moral 
character, of sound judgment, and free from all legal excep- 
tions" That is, " take the inhabitants of the town, not abso- 
lutely exempt, and out of them select such as are of good 
moral character, sound judgment, and free from all legal 
exceptions." It is another discrimination, after you have left 
out all the exempted parties. There can be nothing clearer 
than this ; and the Governor is the gentleman who has fallen 
into the mistake of confounding tilings " necessarily and legally 
distinct." In this opinion, too, I am sustained by legal gen- 
tlemen ; but their support . is not needed, for the language 
plainly shows that to be the meaning. 

I propose to show that the Governor himself understands it 
So, in spite of himself ; for, when considering the. second sec- 
tion, and treating of the peremptory challenge secured by that 
section, he uses this singular language — singular in view of 
what he' had before said : " After having purged the jury list," 
[mark that language!] " having placed thereon only good, 
true and lawful men," [that is a phrase synonymous with 
" purging the jury list,"]— having passed by the classes abso- 
lutely exempted, and having excluded those not " of good moral 
character," not " of sound judgment," and not " free from all 
legal exceptions,"— having thus purged the jury list. Such is 
the Governor's language. He clearly understands what it 
means. He cannot regard passing by exempts . as " purging 
the jury list." 

But there is one thing further for us to consider in this 
regard. The genius of the language used does not permit us 
to identify the class " free from all legal exceptions " with the 
class " legally exempted." Whatever else it may mean, it can- 
not mean that. Legal exemptions are in the nature of favor ; 
in the nature of excuse ; they are not in the nature of con- 
demnation ; not in the nature of prohibition. Men whoso ago 
Would make it inconvenient for them to serve ; men who serve 
the public in a way which renders them liable to be called upon 
at any moment, so that they cannot be spared to act as jurors, 
—these men are exempts. It is a favor to them. It is no 
objection to them ; it is no condemnation of them. But persons 
who are " free from all legal exceptions " are persons who do not 
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come under condemnation. Those not " of good moral charac- 
ter" are excluded, not exempted; and those engaged in crimi- 
nal occupations, or who fall under the ban of the law for any 
other reason, are men not " free from all legal exceptions." 
These men are not men legally exempted; and the Governor, 
in confounding these two classes, confounds things that are 
undoubtedly legally distinct. 

The Governor thus disposes of the first section of the Bill by 
these three objections to which I have referred : It might pos- 
sibly give a different law to some portions of the Common- 
wealth from that given to others ; the language, " business or 
occupation made criminal by the laws of the Commonwealth," 
is " ambiguous " ; and the Bill confounds things legally distinct. 
These are his objections, and I have stated what I conceive to 
be the facts in reference to them. 

I pass now to the second section of the Bill. This second 
section is conceived in the light of the fact, that there has 
been, for the ten years that the present liquor law has been 
operative, a distinct determination, in certain of our cities, to 
keep criminals in the jury box. 

Tou need to bear in mind, that, primarily, jurors were picked 
up quite at random ; that the present legal methods of select- 
ing them have grown up in the progress of civilization. Even 
in our own country, at one period, a traveller, or whoever 
might happen to be at hand, was liable to be impressed as a 
juror. A legal gentleman of this city told me, the other day, 
of a judge, distinguished in his time, (of course, it was a great 
many years ago,) who was travelling in Kentucky, and stopped 
at a hotel to get refreshment for himself and his horse, when a 
constable came in and told him he must go to the court room, 
and serve as a juror. He went readily, thinking that, of course, 
being a traveller, he would be excused ; but on getting there, 
he found that the law required the constable to take the first 
twelve men he met! Your tim^-honored jury, upon which 
there must be no " innovation," was formerly such a jury as 
that, — at least, in some parts of the country. With us, there 
have been many innovations upon the old method of impanel- 
ling juries ; but these have -all boen attempts to procure men 
who are free from " legal exceptions," and as " impartial as the 
lot of humanity permits." That is the drift, the tendency, of all 
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these provisions. There has long been, as the Governor states, 
the privilege of objecting to the whole array of the jurors, where 
there had been any informality in the proceedings ; the privi- 
lege, also, on both sides, of objecting to any given juror for 
cause shown ; but in capital cases, the defendant or accused 
has, for some years back, had the privilege of objecting, per- 
emptorily, to twenty of the jurors in the impanelling of the 
jury that should try his case. That was the way. the law stood 
up to 1862. That was then the " time immemorial " law. 

But the Legislature of 1862 proceeded to make a further 
innovation. They extended the privilege of peremptory chal- 
lenge to both parties in all civil cases, and to the defendant or 
accused in all criminal cases, by giving them the right to 
object, poremptorily, to two more jurors, after the panel is 
made up, without, of course, any cause being shown. Gov- 
ernor Andrew himself signed that bill, and made, by his sanc- 
tion, that innovation upon the " time immemorial " usage of 
the jury system. He says that it was " in tenderness to human 
life " that this right of peremptory challenge in criminal cases, 
after the jury was made up, was given. It may be that " ten- 
derness to human life " prompted his approval of the Bill, but 
. the Bill itself is a broad one, and covers all cases; and we 
might turn back upon His Excellency and ask, " If you mean a 
particular class of cases only, why don't you apply the law to 
them ? — why do you extend it to all criminal cases ? " — a ques- 
tion he asks in another connection. But there is nothing 
anomalous here— nothing dangerous ; it is but a continuance 
of the same movement that has been going forward for years, 
tending to secure a fair and impartial jury, — men " of good 
moral character, of sound judgment, and free from all legal 
exceptions." The reason of the section is this: After you 
have challenged and rejected from the jury all the men against 
whom you can show cause by reason of prejudice or interest, 
there are very likely to remain, — especially in a city like this, 
where the authorities are seeking to keep corrupt men, known 
criminals, in the jury box, — some men who, there is reason to 
fear, will not find a verdict in accordance with the law and the 
facts ; and this innovation, if it b& one, gives to both parties 
9 the same privileges in this regard. 
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But this is said to open the door to packing the jury ; and 
it is claimed that the Sovereign of England may not perempto- 
rily challenge a juror. I leave to lawyers to say whether this 
is so. But, granting it, we should remember that in England 
the Government centres in the crown, and the great point is to 
place the people, by means of a jury, between the crown and 
the accused. Here, the people are the government, and the 
very genius of that point fades away in the long run, for the 
people rule by the majority, and it is impossible that you should 
prevent the majority in the long run from executing their will. 
What they seek to do throufgh their jury system is not to estab- 
lish a power that shall stand between the people and the ends 
they wish, but to secure a power like the balance-wheel in a 
piece of machinery, a reserve of motion, that shall prevent too 
sudden, too impulsive action. It is lodged with us in the courts, 
substantially, and in the method of procedure in selecting 
juries, which juries, however, are selected from the people. 
Observe, there is no constitutional question involved here. The 
Governor does not charge unconstitutionality upon this clause. 
Although he uses some strong language, and in a way that 
would make us fear that all our liberties and personal securities 
would be endangered if this Bill should become* a law, yet he 
does not think it unconstitutional. If you will look carefully • 
at the Constitution, you will see .that its provisions are so gen- 
eral, that it is impossible to speak of this Bill as unconstitu- 
tional. The Governor talks of the juror being the " peer " of 
the District Attorney. That is true ; yet he is subject to scru- 
tiny by that officer, who is only his peer, and he may be rejected 
for cause shown ; and in all civil cases may be peremptorily 
challenged, as the law now stands — a law signed by Governor 
Andrew himself. 

The Governor well says the law presumes, — and he declares 
that it is reasonable also to presume, — that men who are care- 
fully selected to discharge any duty under the law will dis- 
charge that duty. A priori, that is to be presumed. But what 
shall we presume, my friends, in a city like Boston, after ten 
consecutive years of experience of distinct measures, know- 
ingly and purposely employed by the authorities, through the 
forms of law to nullify the law ? Shall we, in spite of an array 
of facts filling up ten years, stand here and boldly presume 
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that these men are discharging their duty in the spirit of the 
law? We would be glad to think so; in charity we would 
wish it were so ; but the facts, the painful, bald facts are, 
that it is not 60. But it is precisely that thing which we ought 
to presume does exist that we are seeking to secure. Since 
the authorities choose to interpret the phrase, " good moral 
character, sound judgment, and free from all legal exceptions," 
as not excluding criminals, it seemed a short and definite 
method of correcting that error to simply say that it does 
exclude them. 

But the Governor proceeds to ask certain very important 
questions. He asks, " Is there, in fact, any exigency demand* 
ing this innovation, in order to secure the enforcement of par- 
ticular laws ? " Is there not an exigency, my friends ? He 
says " particular laws," observe ! Here are laws pertaining to 
a business which numbers its thousands of followers in the 
city of Boston ; a business criminal per se, out of which flows, 
by universal consent, and as proved by statistics gathered 
through many years, at least three-quarters of the pauperism 
and crime in the Commonwealth ; and yet this stream of evil 
flows on uninterruptedly for ten long years, defying the law 
and the efforts of the officers of the law to subject it to regard 
for law. Does not this constitute an exigency ? If it does 
not, wh^t would ? 

His second question is, " If any such exigency exists, why 
should the unusual remedy proposed for the evils of a single 
case be made to apply with indiscriminating universality to all 
other cases, and to affect and limit the rights of all men ? " 
" Affect and limit the rights of all men ! " What right have 
" all men " to pursue a criminal business ? Is it a law pro- 
posed for but a single case ? Is a remedy that is made univer- 
sal, and applied to the whole classes of persons who pursue a 
business or occupation made criminal by the laws of the Com- 
monwealth, an " unusual remedy " ? When he wanted to reach 
capital offences, did he restrict the law giving the criminal the 
privilege of challenging peremptorily two jurors from the panel 
to capital offences alone, or did he sign a Bill that extended 
that privilege to the accused in all criminal cases ? 

His third question is — " What is to hinder the application of 
this remedy, intended by honest men to be fairly applied, from 
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being caprioiously and unfairly used, so as, by merely arbitrary 
challenge, to exclude citizens from the jury on account of their 
origin, extraction, political opinions, or religious persuasion ?" 
Nothing at all, my friends. . There never was any way of pre- 
venting that — there is not now. We have several cases where 
the right of peremptory challenge is givon to bpth parties, and 
there is nothing to hinder the rejection of a man because of his 
" origin, extraction, political opinions, or religious persuasion. 9 ' 
There sits a man, [Moses Mellen, Esq.,] gray-headed in his 
experience, who, at the time of Deacon Grant's death, was better 
known as a temperance man than any other man in the city, 
except Deacon Grant, who has been excluded, within a month 
or two, from the jury, by parties who had cases to be tried 
that did not smack particularly of total abstinence. Twice, 
during his late |erm of service as a juror, he has been peremp- 
torily challenged. There is nothing to prevent such cases. 
Everybody's experience shows you that there is nothing stand- 
ing in the way of the perversion of the laws by bad men to bad 
purposes. That is the difficulty we are complaining of. That 
is the difficulty that besets us on every hand. There is no way 
of remedying that. The law requires that every. juror shall be 
a man " of good moral character." What hinders a bad man 
from testifying that a juror is a man of bad character ? The 
law requires every juror to be "a man "of sound judgment." 
What hinders a bad man from testifying that. a juror is not a 
man " of sound judgment ? " Bad men can do anything. We 
have no guaranty against them, except in the faithful execution 
of our criminal laws, and that barrier for ten years has been 
cast down in the city of Boston. Whether you know it or not, 
my friends, we are jiot to-day, and have not been for ten years, 
in regard to the criminal law, under law. An official takes the 
oath of office, turns on his heel, and discharges his duty in the 
forms of law, but not in the spirit of the law, and through the 
forms of law nullifies the law. We are governed by an organ- 
ized mob, the constituency of which is the criminal interests of 
Boston. We are ruled from that low level of crime. The 
struggle to-day in Massachusetts is, whether the criminals shall 
rule Massachusetts, or Massachusetts shall rule the criminals. 
That is the question. We are just solving one great problem. 
Heretofore, from the depths of iniquity, Southern slaveholders 
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have held Northern pulpits under the lash. They are now 
emancipated from that thraldom. It remains to be seen whether 
Northern pulpits can be emancipated from subserviency to the 
criminal traffic in intoxicating liquor. Why, only the other 
day, an honorable Senator, who is also an Alderman, stated in 
his official place, that he could not reject a liquor-seller from 
the jury list, because, at the church where he worshipped, the 
Chairman of the Standing Committee was a most worthy dealer 
in intoxicating beverages ! 

His fourth question is,— " Why should not this principle be 
extended until juries are organized, not for the purpose of try- 
ing the accused, but for the purpose of convicting them ? " Thus 
the Governor rests his veto on the fear of a future evil. Why 
does he overlook the enormous evil already upon us ? The time 
has already come— we have been living in it/or ten years — 
when juries are organized, not for the purpose of trying the 
criminals 9 but for the purpose of acquitting them. The Com- 
monwealth has rights. She has the right to restrain crime and 
punish her criminals. The government taxes and poor rates of 
Great Britain, as stated by J. S. Buckingham, Member of Par- 
liament, some years ago, amounted to $2^0,000,000 ; her 
drinking and smoking taxes to $387,500,000 ; and her contri- 
butions to the twelve largest societies for promoting the cause 
of religion and morality, to less than $5,t)00,000. The facts 
would show a similar condition of things here. Has not the 
State the right to suppress crime and further the interests of 
virtue and religion ? 

The Governor very properly warns us against any legislation 
that shall hazard the liberties of the citizen, however humble 
he may be. May the blessing of Heaven jest upon him, and 
enable him to discern what measures are needful to the liberties 
of the citizen ! What security had Deacon Grant, (peace to his 
ashes !) when the enraged rumsellers hurled their vile com- 
pounds through his windows, destroying his furniture, because 
his opinions were not satisfactory to them ? Instances of that 
sort have been numerous in every period of the temperance 
reform. Where is the protection for the rights and liberties of 
any honest, sober man in a community like that of Boston ? 
There is not a man here, who has done any effective service in 
the temperance cause, who has not been threatened in -anony- 
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mou8 letters ; warned not to sit at his windows, or be in the 
streets after dark ; warned sometimes by the pretended clerk of 
some liquor-seller, who avers that he has overheard a plot to 
physically abuse or maltreat him. What active temperance 
man has not had threats of this kind made against him ? Talk 
about danger to the rights and liberties of men in Boston, when 
the criminal interests of Boston dictate the law and defy the 
law ! My friends, the Governor of the Commonwealth, the 
Legislature, in both its branches, the authorities of the city, the 
daily press, the pulpits of Boston, — all should remember that 
there is a God in heaven ; and it is an open question whether 
he interprets law like the Aldermen of Boston. But there is 
one question, fellow-citizens, that is not open. There is such a 
thing as absolute right and absolute truth, and it will not turn . 
aside to please the authorities of Boston. 

There are m&ny indications that a better day is dawning. 
But before passing to that point, I wish to refer to the Gover- 
nor's illustration in connection with the subject of slavery. 
He tells us, very properly, of the imperiousness of Democratic 
majorities. They may be imperious. We have seen examples 
of it. But shall we refuse to do right, because an imperious 
majority may do wrong? That is the question. The Gov- 
ernor is walking in the very path in which those men who 
are now held in abomination walked, while in our National 
Legislature, in regard to the subject of slavery. What did 
they do ? Certain things had been granted to slavery ; certain 
things had been conceded to iniquity ; and there was a con- 
tinuous effort on the part of the slaveholders at the South and 
the members of Congress at Washington, backed by the press 
and pulpit of the North — a subsidized press and a subsidized 
pulpit — to ostracize every man who cried out against their 
measures, by which they sought to bring down Christians from 
their high position on moral principle, into harmony with the 
accursed system of slavery. The result is, the great civil 
struggle in which we are now engaged, and, thank God ! the 
overthrow of the cause of all this difficulty. Now, my friends, 
the Governor of this Commonwealth stands like a bulwark 
between the Legislature and the criminals of Boston. It is a 
hard thing to say — 0, that it were not true ! When that Veto 
Message was announced, late on Saturday night, — intimations 
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of the Governor's design finding their way to print before 
coming to the knowledge of the Senate, — every liquor shop, 
every brothel, every gaming-house in the city, rejoiced, and 
every good man's heart was sad. It was the attempt to drag 
heaven down to the level of earth, if not to the lower world, 
that overthrew the parity of the country, and brought on the 
struggle from which we are just now escaping ; and there are 
many symptoms that there is to be a like struggle in regard to 
this question of temperance. The moral forces of the land are 
not released from the struggle against evil, because of victory 
in one direction. One evil disposed of, they will turn with 
increased energy to another, not less momentous in its conse- 
quences, and they will not give over until victory decides the issue* 

There is an activity among the temperance friends which 
shows that the crisis is hastening on. To-day, I have had 
put into my hands a somewhat elaborate article, which will 
appear in the " Boston Recorder " of this week, in review of the 
Governor's Message, showing how the heart of the best part of 
that branch of the Christian Church beats on this subjeot. I 
have seen to-day the article that appeared in the " Universalis*," 
written by the able editor of that paper, which contains a just 
and scathing condemnation of the example, both official and 
private, which the Governor has set to the young men of this 
Commonwealth. I have 'also had put into my hands the able 
report of the Committee on Temperance, appointed by the 
Ney England Conference of the Methodist Episcopal Church, 
which closed its sessions to-day in the neighboring city of 
Cambridge ; — a document which, while it honors the Governor 
for his patriotic zeal in support of the country apd of the 
principles of liberty, deprecates, in the severest terms, his 
course in regard to the Jury Bill and the criminal interests of 
the Commonwealth. And these are but indications of what he 
may expect from the moral and religious sentiment of this 
Commonwealth. If he supposes that the tone of the daily 
press indicates or in any measure rules the moral sentiment 
of the Commonwealth, he will find that he is gravely mistaken. 

Not only is there great activity among the temperance 
friends, but there is a tenacity to prohibitory legislation among 
the people of the Commonwealth, Which is exhibited by the 
action of the Legislature every year. They are determined 
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that the law shall stand. You cannot lobby this law off the 
statute book. A vote of 20 to 15 in the Senate is a strong 
vote. A vote of 140 to some 55 in the House is a strong vote. 
And these are symptoms of the feeling of the Commonwealth 
on this question ; for no man of all these casts his vote who 
does not think of his home, of the men about him, and of the 
interests of the State for the future. 

There is another very strong symptom that a period of greater 
activity is before us. Many of the towns of the Commonwealth 
are taking action, as towns, and instructing their Selectmen to 
prosecute the liquor-sellers, under the existing prohibitory law, 
and to enforce it to the exclusion of the traffic from their 
territory. The towns of Maiden and Haverhill, I think, and 
some others, have taken action of this sbrt. 

On the other hand, there is a virulence in the opposition 
which we have rarely 6een. There is a tone of denunciation, 
there is a wholesale swallowing of all sorts of arguments and 
statements made against the temperance movement by the 
daily press of the city, which shows that the opponents of the 
cause are not at all discriminating in regard to the principles 
which enter into this question. There is a heat and zeal on 
the part of many merchants of this city, who are too busy to 
take the trouble to know what they are talking about, which 
indicate that they perceive very clearly that the will of the 
Legislature is likely to become law, if not this year, before 
long. And there is an unequivocal (shall I say ?) baseness in 
the tone employed by some of the press on this subject, and u 
course of procedure which is well-nigh indictable at common 
law, which show that this subject is pressing home upon the 
men who are defying the public sentiment and the laws of man 
and of God, in a way that they cannot disguise. There is a 
member of the House of Representatives from Pembroke by 
the name of Hatch. He seems to be a box-maker. I read 
from one of our daily papers : — 

" It will be well for our wine merchants, pickle manufacturers, and 
others, who have packing business to perform, who have been in the 
habit for the last twelve years of procuring their large supply of 
wooden boxes of the member from Pembroke, Mr. George F. Hatch) 
to note his vote on the Jury Bill. After gaining a large fortune from 
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the men whom he now votes to ostracize,— for it is practically ostracising 
them, — he unhesitatingly aids in striking a blow at their most sacred 
rights of citizenship." 

Are not the exempted classes in the enjoyment of the " rights 
of citizenship ? " Must a man be in the jury box to have the 
" rights of citizenship ? " Or do the " rights of citizenship " 
consist in carrying on a business made criminal by the laws of 
the Commonwealth ? Just what are these " rights " that are 
to be cut off? 

" In justice, we hope it may rebound with sufficient force upon him- 
self to awake in him a consciousness of the gratuitous injury he seeks 
to inflict upon those who have, in a long business career, only befriended 
him. The wine and spirit dealers will probably henceforth discover 
that his talents and his boxes are not essential to their prosperity. 9 

This is an attempt to intimidate a member of the Legisla- 
ture, on business and financial grounds, in the discharge of his 
duty ; just as they assail men by kindred attacks, who, although 
they sometimes use intoxicating drinks, in a moderate way, 
yet vote to sustain the prohibitory law and seek to suppress, by 
law, the traffic. They are accused of inconsistency ; but a 
distinguished Senator made a happy reply to this the other 
day. He said that instead of condemning these men, it was 
better and more charitable to suppose that they might possibly, 
though yielding occasionally to the appetite themselves, so 
clearly perceive the evil and wretchedness that flow from the 
use of liquors as a beverage, and the wrongfulness and crimi- 
nality of the traffic, as to be ready to rise above all personal 
considerations and vote for a law to prohibit the sale. But 
there are men who cannot conceive of a man rising higher than 
the level of his own appetites or his own selfish interests. This 
writer thinks that it is u boxes," or " wine," or " pickles," that 
control the members of tho Legislature, and he cannot think of 
men rising to a higher level! But I have a choicer morsel 
still, in this paper : — 

"If the unconstitutional and tyrannical Jury Bill adopted by the 
Massachusetts House of Representatives does not arouse a feeling of 
indignation that will sweep its authors and abettors into obscurity, loaded 



Digitized by 



Google 



39 

with contempt, we mistake the spirit and intelligence of the people of 
Massachusetts. It is a bold and infamous outrage upon the rights of 
citizens ; an attempt to create a privileged class who shall possess all 
power, while another portion are to be stripped of the attributes of 
freemen, and their liberty and property placed at the disposal of their 
assumed superiors. If this is not instituting slavery in the Old Bay 
State, then there is a new definition to the word. It is the most daring 
inroad upon civil rights attempted since Quakers were whipped and 
banished and witches hung, and is a step toward that self-righteous 
dogmatism which is as oppressive and intolerant as the will of the worst 
tyrant that ever disgraced human government" 

That is the " Boston Post." Clearly, if this were an attempt 
•to establish its darling institution of slavery in the Common- 
wealth, the " Post" would like it. It is just because it is an 
attempt to destroy the thraldom of the Commonwealth to the 
liquor traffic, that the " Post " doiCt like it. " If the authors 
and abettors of this law are not swept into obscurity, loaded 
with contempt," the editors of the " Post " " mistake the spirit 
and intelligence of the people of Massachusetts ! " Who doubts 
that the " Post " does " mistake the spirit and intelligence of 
the people of Massachusetts," and has mistaken them for years ? 

In conversation with a distinguished Senator from Suffolk 
last year, when a kindred bill was under discussion, he did not 
hesitate distinctly to intimate, that if such a law ever should 
be enforced in Boston, blood would flow down the streets ! 
Numerous highly respectable, citizens, from different parts of 
the State, testify under oath before the License Committee, 
that fear of injury, in person or property, is a prominent 
reason that the prohibitory law is not enforced. What do 
these things indicate? Where are we? Whither are we 
journeying? What, again I ask, are these " sacred rights 
of freemen," to secure which we must subject our laws ta 
the control of the criminal classes ? That is the question ; 
and it is a graver one than you think, my friends. Why, on 
the Thursday preceding the return of the Veto Message to the 
Senate, a notorious liquor-seller was tried in one of our Boston 
courts, before Judge Allen, (I have high legal authority for 
the statement,) under the Nuisance Act, which it is boasted is 
executed in Boston, in which the evidence of guilt was clear 
beyond all possible doubt, and yet the jury disagreed, there 
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being two Iiquor-sellera on the panel. That, at a time 
when public opinion is called in so marked a manner to this 
question. 

But my friends, there are symptoms, even in Boston, that 
public opinion is making itself felt, other than those exhibited 
in the virulence to which I have referred. What was it that 
led that distinguished retailer to walk up to the Superior Court, 
and plead, in answer to the charge of keeping a liquor nuis- 
ance, nolle contendere, and pay $500 fine ? One of the most 
wealthy and fashionable dealers in the retail business in the 
city confesses to keeping a liquor nuisance, and pays, without 
trial, his $500 fine ! 

I repeat, my friends, a God who rules by the law of absolute 
right is in our midst. Whatever the press, whatever officials, 
high or low, may say or do, Massachusetts will find means to 
execute her criminal laws ; me^ns to sustain the majesty of the 
government ; means to remove .that corrupting influence that 
now drags down our young men from their ways of purity into 
the deeps of woe ; means to vindicate herself from the stain 
that now rests upon her, through the example of her commer- 
cial metropolis. 
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Mr. President: — The Constitution prescribes, that when 
His Excellency interposes this high Executive prerogative, the 
Legislature shall proceed to reconsider the Bill, together with 
the objections of His Excellency thereto. I intend to do this; 
and must beg the indulgence of the Senate while I attempt to 
do it as thoroughly as the importance of the subject and respect 
to His Excellency require. 

Ten years ago, Sir, the Commonwealth enacted what is 
known as the prohibitory law of Massachusetts. The law was 
enacted with the usual forms, and in response to a public 
sentiment more stringent and more urgent than has .prompted 
the enactment of any other law during the present century. 
The city of Boston has told us, year after year, that under that 
law, in the County of Suffolk, there never has been, and there 
never will be, a conviction. Year after year, they have come 
here to urge that as a reason for its repeal or for its modifica- 
tion. Certainly not too soon, the Legislature of last year 
appointed a Committee to investigate the cause of the non- 
execution of this law. That Committee reported, (and they 
'fortified their report by facts and figures,) that throughout the 
Commonwealth, with the exception of Suffolk County, there 
was no difficulty in procuring convictions, upon suitable evi- 
dence ; that, indeed, the proportion of convictions under that 
law was somewhat larger than under any other law upon the 
same subject that had ever been put upon the statute-book. 
They also confirmed the statement of the city of Boston, that 
(with an accidental exception which it is not important to 
consider,) there had never been a conviction under the law of 
1855 in the County of Suffolk. They reported, that " upon 
the juries that had disagreed, there were liquor dealers." They 
8 
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reported, further, that this was not accidental ; that the atten- 
tion of the Mayor and Aldermen of the city of Boston had been 
repeatedly called, by the friends of the law, to the fact that 
they had placed upon the jury list, as good, lawful and true 
men, men who were open and avowed violators of the law ; and 
it appeared by the testimony of one of the Aldermen, as given 
in the report of last year, that they did this supposing they had 
a right to do so, and declared, substantially, that they should 
continuo to do so unless the Legislature interfered. It also 
appeared that the selection of jurors was in practice made by 
the joint action of the Oouncilmen and Aldermen of each 
ward, that the Council " always contains persons elected by the 
votes of liquor dealers, and generally some liquor dealers them- 
selves ; " so that in short criminals had selected criminals to 
try other criminals, all of the same grade. Such an attempt 
to execute the law was a farce. It was felt that ingenuity could 
not well devise a better way a how not to do it." 

Upon that state of facts, the Committee reported that the 
selection of jurors in the County of Suffolk, as is already pro- 
vided in some of the large cities of the Union, should be 
placed in the hands of Commissioners appointed by the Supreme 
Court. They reported, also, that no person should be put 
upon the jury list who was engaged, directly or indirectly, in 
any unlawful business or occupation. They also reported a 
provision giving the Court the power to exclucte from the jury 
any person who, in defiance of that law, was placed upon the 
jury list. The Legislature, after a prolonged discussion, 6truck 
out the provision for the appointment of Commissioners of 
Juries ; the argument being, that if we passed a law declaring 
who were to be placed upon the jury list, the presumption must 
be that the civic authorities of Boston would conform thereto. 
Reluctantly the friends of temperance yielded to that sugges- 
tion, and said, " Let us try the experiment." The law in that 
shape passed the Legislature. His Excellency vetoed it. By 
the Constitution, he is bound, in returning a Bill, to state, not 
some of his objections thereto, but " his objections thereto." 
Those objections, so far as they related to the subject under 
consideration, were, in the first place, that the phraseology, 
"directly or indirectly engaged in any unlawful business or 
occupation," was ambiguous; in the second place, that the 
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power given to the judges to construe it, to the exclusion of 
persons from the jury, was a dangerous power. Under the 
plea of " ambiguity," and under the plea of " danger to the 
liberties of the people," in that respect, the Bill was vetoed. 
The Committee of the present year, endeavoring to avoid the 
objections of His Excellency, reported simply a bill providing 
that no person shall be deemed to be within the meaning of the 
provisions of the sixth section of chapter 132 of the General 
Statutes, a person "of good moral character, of sound judg- 
ment, and free from all legal exceptions," who is at the time 
" engaged in any business or occupation made criminal by the 
laws of the Commonwealth." It will be perceived, therefore, 
that the Legislature were disposed to yield the two points of 
objection made by His Excellency in the Message of last year. 
In the first place, they omitted the phrase, " directly or indi- 
rectly," leaving it simply " any person engaged in any business 
or occupation ;" in the second plaoe, they omitted the provision 
giving to the judges the power, which His Excellency said was 
dangerous, to construe the law, and exclude persons from the 
jury list after they had once been placed there. But notwith- 
standing this change of the law on the part of the Legislature, 
we are now met by another Executive Veto. 

The principles that should govern the Executive in the 
exercise of the veto power, I think are well stated by His 
Excellency in Ins Veto Message of the 23d of January, 1862, 
returning the Bill entitled "An Act in addition to an Act in 
aid of the families of volunteers, and for other purposes." He 
says — 

" When objections exist, against a measure adopted by the deliberate 
action of both the branches of the General Court, founded in mere 
matters of opinion touching which intelligent and fair minds do, or may, 
differ; I think the Governor — unless it may be on some rare and 
grave occasions of exceptional character — ought with modest deference 
to remember that, although he may not in his own private judgment 
approve the conclusions of the Senate and House, he is still but one 
person, oftentimes of less wisdom and experience than members of the 
General Court, whose act he is revising; and that he should yield his 
mere opinion to theirs." 
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After a Bill had passed through the forms of legislation, It 
would be a matter, I suppose, of honest pride for any member 
of the Legislature to vindicate the wisdom and propriety of the 
legislation thus passed to enactment. But, sir, this is not a 
mere matter of pride of opinion ; it is a matter of vital and 
practical importance. While the Bill was before His Excellency 
the other day, and when the earliest intimations had come from 
the Executive Chamber that a veto was to be sent to the Legis- 
lature, I received from a gentleman of high position in the city 
of Boston, whose name would give additional value to the 
information, a letter which I take the liberty to read, as 
follows : — 

"March 25th, 
" Dear Sir, — One of the worst rumsellers of Boston was tried on 
Thursday before Judge Allen. The evidence was full and complete. 
The jury disagreed — two liquor dealers being on the panel. The other 
jury in such cases convict readily. The case was under the Nuisance 
Act. Please don't quote me, but the fact is certain." 

So that, having nullified the prohibitory law, they are now 
proceeding to take what virtue there may be out of the Nui- 
sance Act. It becomes us, therefore, as a matter of practical 
importance, as well as of legislative decorum, to examine the 
objections which His Excellency has pressed upon us, and to 
see whether they are of such a grave character as to come 
within the exceptions which he himself prescribes as alone 
justifying the exercise of that veto power ; and I must beg the 
attention of the Senate to matters that may be somewhat dry, 
of themselves, because they are of importance in determining 
the validity of the objections that have been presented. 

In the first place, I must say, that the first statement in the 
Message is a misstatement. This is not a matter of opinion, 
but a matter of fact. His Excellency says, on page two of the 



"The language copied from the General Statutes, chap. 132, sect. 6, 
is the precise language of the Revised Statutes, chap. 95, sect. 4." 

Now, Mr. President, strange as it may seem, that statement 
is not correct. A statement that is made one of the grounds 
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of an Executive, veto is simply a palpable error. In order that 
the point may be made perfectly clear, I will read the section 
(of the Revised Statutes,) to which reference is made : — 

" The selectmen of each town shall, once at least in every three years, 
prepare a list of such inhabitants of the town, not exempted as afore- 
said, as they shall think well qualified to serve as jurors, being persons 
of good moral character, of sound judgment, and free from all legal 
exceptions, which list shall include not less than one for every one 
hundred inhabitants of the town, and not more than one for every sixty 
inhabitants, computing by tbe then last census." — Chap. 95, sect. 4. 

The General Statutes, chap. 132, sect. 6, say: — 

" The selectmen of each town shall, once in every year, prepare a 
list of such inhabitants of the town, not absolutely exempt, as they think 
well qualified to serve as jurors." 

The rest of the language, with the exception of a provision 
in regard to Dukes County is the same as the Revised Statutes. 
Now, this is not a mere verbal difference. The difference is 
an important one. By the provision of the Revised Statutes, 
the list is to be revised at least once in every three years; by 
the provision of the General Statutes, it is to be revised once 
in every year. A very important and substantial difference, 
made for very wise and weighty reasons. In the next place, 
sir, the exemptions are different in the two statutes. In the 
General Statutes, the exemptions are varied from what they 
were in the Revised Statutes. So that, in point of fact, the 
provisions of the General Statutes require a revision of the 
jury list once in each year, instead of once in three years, as 
provided in the Revised Statutes, and they do not allow the 
putting of some persons on the jury list who were allowed to 
be placed there by the Revised Statutes, there being several 
additional exemptions, as any person, by a careful reading and 
comparison of the two statutes will see. In point of fact, the 
General Statutes, chap. 132, sect. 6, depend in part, upon the 
law of 1856, chap. 125, when the change was made requiring 
an annual revision, and in part upon various statutes passed 
between the Revised and the General Statutes making new 
exemptions. The Governor's point is this : "That the language 
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(of the proposed Bill,) copied from the Genera! Statutes is the 
precise language of the Revised Statutes/' that such being the 
case by the provision in General Statutes, chap. 181. sect. 9, 
that the provisions of the General Statutes so far as they are 
the same as those of existing laws shall be construed as a 
continuation of such laws, and not as new enactments, the 
provisions in the General Statutes in relation to selection of 
jurors, have only the force of legislation as of date of the 
Revised Statutes, (1836,) and are overridden by the special 
charters granted to all the cities since that date, that in fact as 
the provisions in the charters corresponded with the provisions 
of the statutes this has heretofore been immaterial, but that 
when we propose to define the terms of the section of the 
General Statutes we are in fact defining the terms of the 
Revised Statutes, and that such definition will not affect cities 
having subsequent charters. To say nothing else of this 
argument it is enough to say that its corner-stone is removed 
by the exposure now made of the mistaken assumption of fact 
as to the identity of the Revised and General Statutes. If the 
General Statutes are a continuation of any then existing laws 
it is that of 1856 and not of 1836. No city charter has been 
granted since 1856, except that of Taunton. That case is I 
think fully disposed of by the general considerations which I 
am about to submit, and which I think would satisfactorily 
answer the Governor's argument had it been founded upon 
faqt. I may add here that the matter is still clearer, if possible, 
in regard to Boston, where alone the law is practically needed. 
In the Revised Statutes, chap. 94, sect. 34, there are certain 
special provisions made in relation to Boston. These have 
entirely disappeared in the codification of laws in the General 
Statutes. Her charter contains nothing in relation to the 
matter, and she therefore depends entirely on the General 
Statutes which provide that the list in cities shall be prepared 
by the Mayor and Aldermen in like manner as is required of 
Selectmen. 

But, Mr. President, independent of this, there are certain 
principles in the construction of statutes which apply to this 
objection and to all the objections taken by His Excellency to 
the first section of this Bill, which never ought to be lost sight 
of. These principles have been so often laid down that they 
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have come to be axioms in the law. " A statute," says our 
own Court, in 83 Mass. R., p. 540, "is to bo construed so 
that it may hare reasonable effect, agreeably to the intent of 
the Legislature." " All statutes," says Judge Story, " relating 
to the same matter, are to be interpreted together, and such 
construction is to be given them as will avoid mistake, and 
promote the object and policy contemplated by the statute." 
As an illustration, take the case of the new exemptions, such 
as those established by the statute of 1864, chap. 215 ; or the 
prior exemptions of the statute of 1858, chap. 93 ; 1851, chap. 
204 ; 1849, chap. 218, sect. 8 ; 1838, chap. 21,— all embraced 
in the General Statutes, but not in the Revised Statutes. Did 
any one ever dream that these applied to towns, and not to 
cities that happened to have charters before these statutes were 
enacted ? 

Again, Mr. President, this is not, in fact, an independent 
statute. As the Governor himself says, on the fifth page, " it 
does not purport to enact a new law, but to interpret an exist- 
ing one." The definition travels with the original' law. It is 
simply a declaratory statute. The correct rule of interpreta- 
tion was laid down by the supreme court, in the case of United 
States v. Freeman; 8d Howard, 567, " that if divers statutes 
relate to the same thing, they ought all to be taken into consid- 
eration in construing any one of them ; and it is an established 
rule of law, that all Acts, in pari materia, are to be taken 
together as if they were one law. If a thing contained in a 
subsequent statute be within the reason of a former statute, it 
shall be taken to be within the meaning of that statute ; and if 
it can be gathered from a subsequent statute in pari materia, 
what meaning the Legislature attached to the words of a former 
statute, they will amount to a legislative declaration of its 
meaning, and will govern the construction of the first statute." 
•So that, Mr. President, applying the plainest and best settled 
principles of interpretation, upon no possible construction, 
would there be any doubt at all as to the uniformity of the law 
throughout the Commonwealth. But, sir, if there were any 
doubt about it, what would follow ? Nothing practically. 
There is no evil except in the County of Suffolk ; as the evidence 
laid before His Excellency last year showed ; and it would only 
follow that, for instance, in the County of Bristol, the. city of 
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Taunton might have the privilege saved to her of putting crim- 
inals, so far as her numbers towards the quota of Bristol County 
went, upon the juries of that county, — a privilege, I think, 
which her excellent city government would neither value nor 
exercise, — so that the objection taken is a mere brutum fulmen. 
Next we come to the objection of ambiguity* His Excel- 
lency objects to the " ambiguous " character of the phrase 
" business or occupation made criminal." Now, something has 
occurred to sharpen the eyes of His Excellency since his veto 
message of last year ; and I beg Senators, if they have any 
doubt in-the matter, to refer to that message and read it care- 
fully. Then the ambiguity which he found was not in the 
words '.' business or occupation ; " it was in the words " directly 
or indirectly." It was the fear lest some person " indirectly " 
engaged in some unlawful business should be excluded, that 
troubled His Excellency. Now he has ascertained that the 
phrase " business or occupation " is one that really is not sus- 
ceptible of reasonable interpretation ! I must commend to His 
Excellency the admonition of one of the sages of the law, 
Chancellor Kent, who says, " It would be quite vain to expect, 
in any code of statute law, such precision of thought and per- 
spicuity of language as to preclude all uncertainty as to the 
meaning, and exempt the community from the evils of vexa- 
tious doubts and litigious interpretations." It is that last 
phrase which seems fairly to characterize objections of the 
character of those brought in the veto message. They are 
objections such as a criminal lawyer might take before a trial 
justice ; but not objections such as have seemed valid to the 
eyes of the great masters of the law, of those whose business it 
has been to expound the legislation of this Commonwealth. I 
accept the Governor's rule that " words and phrases are to be 
construed according tor the common and approved usage of the 
language " ; and, accepting this rule, is it indeed true that the 
Mayors and Aldermen of cities and the Selectmen of towns will 
be unable to tell what is meant by a man's " business or occu- 
pation " ? Do I stand here to argue before a Senate of intelli- 
gent men, that the Mayors and Aldermen and Selectmen of this 
Commonwealth are not competent to understand what is meant 
by the term, " business or occupation " ? — that they cannot tell 
what a man's " business or occupation" is, as matter of fact 
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and matter of law ? A man may have more than one business, 
to be sure, or more than one occupation, but the common sense 
of the community is unerring upon this matter. Why waste 
time upon a matter so plain? Be it remembered that the 
interpretation and execution of this law would have been 
intrusted neither to feeble-minded men nor to pettifoggers, but 
to a body of municipal officers commonly supposed to be largely 
endowed with sound judgment and good common sense. 

But the Governor asserts that a great many people, hereto- 
fore regarded as " of good moral character," and " of sound 
judgment," would be excluded by this Bill. In the first place, 
I answer, addressing myself to the last phrase, " made criminal 
by the laws of the Commonwealth," if by any fair construction 
of the words, such construction as the Aldermen .and Selectmen 
of cities and towns in this Commonwealth can make, any class 
of men are criminals, whatever their other qualifications, they 
ought to be excluded from the juries of this Commonwealth. 
That is a proposition that seems to me to come as near to an 
axiom as anything can. If they are criminals before the law, 
they should be excluded from the juries formed to try men for 
the violation of those laws. Taking the view of His Excel- 
lency, suppose that, under that construction, any person who 
sells an article by weights or measures not sanctioned 
by law, is thereby held to be engaged in a criminal occu- 
pation, what harm would happen if such person were left 
off the jury list ? Although not strictly within the purview 
of this Bill, I maintain that every person who openly and defi- 
antly conducts his business or occupation in a way that he 
knows the laws forbid, is not fit to sit on a jury. That man 
who knowingly evades the law upon any one point, in the man- 
agement of his business, is not a loyal man ; and as long as 
good men can be found, such men have no occasion to ask or 
claim that they shall have the right to sit upon a jury to judge 
other men accused of violating the law. But that does not 
apply to the provisions of this Bill. Such a construction as 
would make it apply to persons who are engaged in selling 
articles by weights and measures not prescribed by law, is 
utterly fanciful. The common sense of mankind distinguishes 
clearly the difference between the man who is engaged in a 
criminal occupation, and the man who is pursuing a lawful 
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occupation in ft manner and mode not sanctioned by the l*w of 
the land. Suppose a person was selling goods, for instance, 
not by the measure prescribed by the statute, but in seme other 4 
way, would you say that man was engaged in an unlawful or 
criminal business or occupation, like the gambler, the brothel 
keeper, the liquor dealer, or the counterfeiter ? In the former 
case, the man may be a criminal for carrying on a lawful busi- 
ness in an unlawful manner ; in the latter, the business itself is 
criminal. What would be said of a person's good sense who 
should maintain that, because an attorney had never taken out 
a license, as required by the United States law, he was engaged 
in a criminal business or occupation ? And yet, to such a con- 
struction of the law as that would the Governor lead us in his 
yeto message. * Mr. President, if we adopt such fanciful, vis- 
ionary, and utterly litigious interpretations of the statutes of 
this Commonwealth, there is no statute that can be free from 
such objections. 

But the Governor objects that the proposed law confounds 
" necessary legal distinctions." On page fifth of the veto mes- 
sage, he says, the law " proposes to give an interpretation to 
the words, ' good moral character, sound judgment, and free 
from all legal exceptions/ and by so doing it seems -to me to 
confound necessary legal distinctions. For example : for the 
category of * legal exceptions' to candidates for the jury list, 
we must look to the first three sections of chapter 132." Now, 
I submit that the Governor is in error there ; that he confounds 
the " legal exceptions" mentioned in this section with the 
" exemptions " mentioned in the first three sections of chapter 
132. And that point is made clear by the very language of 
the section itself. The language is, that "the selectmen of 
each town shall, once in every year, prepare a list of such 
inhabitants of the town, not absolutely exempt" — that provides 
for the exemptions, — " as they think well qualified to serve as 
jurors, being persons of good moral character, of sound judg- 
ment, and free from all legal exceptions" I say, that phrase, 
" free from all legal exceptions," cannot refer, as the Governor 
says, to the legal " exemptions " which are mentioned in the 
second section of the chapter under consideration, because the 
sixth section provides that, after throwing out these persons 
exempt, the selectmen shall only take persons " of good moral 
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character, of sound judgment, and free from all legal excep- 
tions." Now, I say it is perfectly within the competency of the 
Legislature to enact, that no person shall be considered " free 
from all legal exceptions," who is an habitual violator of the 
law of the land. If there is a doubt whether a person can be 
considered a good citizen, and a man of good moral character, 
who is deriving his livelihood from a violation of the law, the 
Legislature have a right to settle that doubt. If there is a 
doubt whether a person can be considered "free from all legal 
exceptions," who is, at the time, engaged in defying the laws of 
the land, and earning his livelihood by that means, the Legis- 
lature have the right, and it is fully within their competency, 
to settle that question also. 

Now, Mr. President, there is one thought more. I think I 
have satisfactorily disposed of the objections of His Excellency 
upon matters of law ; but we are to remember that thig is not 
a penal statute, upon which persons are to be indicted and pun- 
ished. If there were remaining any scintilla of legal diffi- 
culty in this section, if there were remaining any ambiguity, to 
the common sense of reasonable men, we are to remember that 
this is merely an advisory, explanatory, or admonitory statute, 
designed to open the eyes of the municipal authorities of Bos- 
ton to the fact that the people of this Commonwealth, as rep- 
resented in this Legislature, do not believe that a person should 
be put upon the jury list who is engaged in a " business or 
occupation made criminal by the laws of the Commonwealth ;" 
and certainly I cannot see, taking the objections of His Excel- 
lency to their fullest extent, anything that brings this Bill into 
the category of cases that he himself thinks would alone justify 
the exercise of the veto power. Why, Mr. President, compare 
the objections he makes to this Bill with the possible objections 
that might be made to the existing provisions of the law. The 
existing law provides that every juror shall be a person " of 
good moral character." I can conceive a person, with only a 
tithe of the ingenuity of His Excellency, parading before the 
Legislature, if it was proposed for the first time to enact that 
provision, far more formidable objections to its phraseology. 
It would be said : " Is there anything in the world more 
uncertain than the meaning of the phrase, i good moral char- 
acter?'" I have been endeavoring to find out, for several 
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days, definitely and clearly, and satisfactorily to myself, what 
" good moral character" means ; and I must confess that, as 
a matter of definition, I have not been able to satisfy myself, 
although I have consulted all the dictionaries and all the books 
of synonyms within my reach. It is one of those things alto- 
gether incapable of definition ; and yet there is an instinct that 
approximates to it, to the common sense of most persons. 
Then, sir, there is another phrase wkicii says that any person 
who is convicted of any " gross immorality " shall be excluded 
from the jury list. I suppose that phrase, " gross immorality," 
would be less difficult to define than " good moral character." 
But, strange as it may seem, this matter has gone before the 
Supreme Court of this Commonwealth, where the decision was 
different, I imagine, from what most people would have supposed 
it would be. It was a case that arose in my own county. A certain 
physician became a homoeopathist, and was expelled from the 
Massachusetts Medical Society, the charter and by-laws of 
which allow them to expel members for " gross immorality." 
It appeared by the report of a committee # of counsellors of the 
Massachusetts Medical Society, that in addition to practising 
homoeopathy, he had been guilty of dishonorable conduct, as 
they charged, he having made a certain bargain with a Dr. 
Carpenter, relinquishing his practice for a large sum of money, 
went out of the State for a year or more, then returned and 
broke his contract by practising in Pawtucket. The committee 
reported : " Your committee consider that, had there been any 
consideration mentioned in the relinquishment, this would moro 
properly be a subject for legal investigation than one of this kind : 
but as it is, they are of opinion that, in a moral point of view, the 
respondent is guilty of the charge." Upon the report of the com- 
mittee, the society expelled him for " gross immorality," because 
he had broken his bargain with Dr. Carpenter. The case was 
taken up on a petition for a mandamus to the Supreme Court, 
to compel the Massachusetts Medical Society to restore, him ; but 
the Court held (Chief Justice Shaw delivering the opinion,) that 
the society, " both by its charter and by-laws, had jurisdiction 
to inquire into and pass judgment upon the conduct of its 
members, and, in a proper case, to expel a member; and 
' gross immorality' in a professional transaction, having a 
tendency to bring the profession into dishonor before the corn- 
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munity, if distinctly charged and proved, may be of such a 
character as to justify the exercise of their power." (Burrows 
vs. Massachusetts Medical Society, 12 Oush. p. 402.) 

So, sir, there is an adjudication by the Supreme Court of the 
Commonwealth, that " gross immorality " may consist in break- 
ing a man's pledge ! Now, I am not saying that is wrong ; I 
am only saying that it is a matter upon which men might differ, 
and shows the difficulty of finding phrases not susceptible of 
doubt and a "litigious interpretation." The other phrase, 
" sound judgment," opens so wide a door of doubt, that it is 
not worth while for me to enter it, with the limited time at my 
command. And yet, I have been speaking of existing legisla- 
tion, so old that I know not what its origin may be. 

There is one consideration more. It has been suggested, at 
times, that some other mode of accomplishing this object might 
have been proposed. It has been suggested that we might have 
1 had a provision such as that in regard to jurors in capital cases, 
the provision being, substantially, that no person whose opinions 
would preclude him from finding a verdict of guilty, shall be 
allowed to serve on the jury. I have been asked by persons of 
legal training and of experience, to put into the Bill a provision 
of this kind — that no person shall be put upon the jury whose 
opinions are such as would prevent the conviction of the accused. 
I have always declined to do so. In my judgment, that statute 
has gone to the extremest verge, to the very apex of the law 
upon that point, and I should consent with great reluctance to 
follow in that line of precedents. We are willing to take men 
without inquiring into their opinions ; we are willing to take a 
Suffolk County jury ; but we ask that the authorities shall not 
put upon the panel men obnoxious to the same pains and pen- 
alties that they are called upon to enforce upon others. Then 
we find in the statutes of Maine and Vermont, this provision : 

" No person engaged in unlawful traffic in intoxicating liquor, shall 
be competent to sit upon any jury in any case arising under this chapter ; 
and when information shall be communicated to the court that any 
member impanelled upon such jury is believed to be engaged in such 
traffic, the court shall inquire of him as to the truth thereof; and no 
answer that he shall make shall be used against him in any case arising 
under this chapter ; but he may decline to answer, and in that case he 
shall be discharged from such panel ; and if he answer falsely, he shall 
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be incapable of serving upon any jury thereafter : Provided, that no 
verdict against any respondent in such case shall be vitiated or impeached 
in consequence of such a person having been Upon the jury by which it 
was rendered. — [Laws of Vermont, Ed, 1863, p. 594. Id. Stats. Maine, 
1858, ch. 83. 

I do not, let me say, approve that legislation. I think legis- 
lation of that nature is open to valid objections. I make these 
references to show that we have endeavored to select the 
most conservative legislation, and legislation within the sound- 
est and what seem to me axiomatic principles, — that no person 
who is a criminal should be deemed worthy of a place on the 
jury list. 

I now pass, Mr. President, to the second section of the Bill. 
I desire in the first place to say, in regard to that section, what 
I consider a remarkable fact, — that this section, in the exact 
words in which it now appears, was in the Bill vetoed by His 
Excellency last year. His Excellency has before him a Bill. 
By the Constitution, he is bound to state to us his objections. 
He returns it without a particle of objection, direct or indirect, 
to this section. In good faith, the Legislature of this year adopt 
it again, pass it, and he now discovers that it is a matter upon 
which he ought to occupy in the discharge of that " onerous 
and unwelcome duty," of which he speaks, several pages, in 
pointing out its anomalous character, and its entire subversion 
of the fundamental principles of English and American liberty. 

In the first place, to follow his Veto Message upon this 
section, we have an interpretation of the law of 1862. We have 
an argument to show that the right of challenge which was 
given, by the law of 1862, to the parties in a civil cause and 
the defendant in a criminal cause, which was extended, by this 
law of 1864, to the Commonwealth, is a challenge to the jury of 
trials, and not a challenge to the whole jury who are called. 
I think the construction of the Governor, in this particular, is. 
correct ; and I only allude to it, to show that legislation which 
has received His Excellency's sanction — the legislation of 1862 
— was so ambiguous that His Excellency says his first impres- 
sion, upon a very important and vital point, was exactly con- 
trary to what he regards as the true interpretation of the law. 
I regret that some portion of the astuteness that has been exer- 
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cised upon this Bill, should not have been used in correcting 
the legislation of 1862, so that it might have been clearly 
settled what it did mean — whether it meant a challenge to the 
whole array, or a challenge to the jury actually impanelled in 
a particular case. But, granting this to be the correct con- 
struction, this provision is simply to allow the Commonwealth 
to challenge two jurors, and to allow the defendant the same 
privilege. Now, in the first place, in comparing this with the 
laws of England, we are to consider how jurors are selected in 
England. From time immemorial, the English jurors have 
been selected by a Crown officer — the Sheriff (an office still of 
eminent honor, " usually conferred on the wealthiest and most 
notable commoners in the counties,") — by a person who holds 
his office at the will of the Crown ; and for the express reason, 
as laid down in the books, that persons proper and suitable may 
be selected to try cases. Instead of that, we have our jurors 
selected by authorities elected by the people; and, as the 
evidence shows, in the County of Suffolk, the matter of select- 
ing jurors has been left to the Common Council as well as to 
Aldermen, and we generally find more or less violators of this 
very law in question, among the members of the Common 
Council. Now, sir, our practice is different, in that respect, 
from that of many of the States. In a majority of the States, 
they retained the English practice of summoning the juries by 
the Sheriff. 

Hamilton, in the " Federalist," No. 83, speaks of " the Sheriff, 
who is the summoner of ordinary juries ; and the Clerks of 
Courts, who have the nomination of special juries." At this 
day, the general pfactice in this country is for the Sheriff to 
select the jury. Now, sir, if that were not too great an inno- 
vation upon the. usage in this State, that would correct the 
evil ; for, if the Sheriff had the exclusive right to select the 
jurors, there is an instinct in every executive officer that would 
lead him to turn away from men who are violators of the law, 
when he proceeded to the performance of that duty. There is 
a responsibility resting upon one man that does not rest upon 
the City Council of Boston, that would prevent his doing so 
flagrant an act as selecting criminals to try criminals. 

But this does not show the strength <5f the case at all. His 
Excellency admits that some States of the Union have found 
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it necessary to give to the Commonwealth the right of peremp- 
torily challenging two jurors, such as was given in the Bill 
which the Legislature has passed. I was not aware, myself, 
until I examined the matter, of the extent to which this practice 
had gone. 

It would seem that in a majority of the States, some right of 
peremptory challenge is given to the government. Thus in 
New York, it is provided that "The Attorney-General, or 
District-Attorney, prosecuting for the people of this State, shall 
be entitled to the same challenges in behalf of the State, either 
to the array or to individual jurors, as are allowed to parties 
in civil actions." " Upon the trial of any issue of fact, in a 
civil action, each party shall be entitled peremptorily to 
challenge two of the persons drawn as jurors for such trial." 

In Ohio, also, the prosecuting attorney has a right to two 
peremptory challenges. 29 Ohio Laws, p. 98. 

In Indiana, " the prosecuting attorney, in capital cases, shall 
have a right to challenge six jurors peremptorily, and in other 
cases he shall have all the rights and privileges of peremptory 
challenge, which is granted to parties in civil causes." Rev. 
Stats., 1843, p. 995. This is, to challenge three jurors, 
id. p. 731. 

Missouri provides that " in all criminal trials the State may 
challenge peremptorily four jurors." Rev. Stats., vol. 2, p. 
1190. 

Wisconsin gives to the State and to the defendant each four 
challenges, in all criminal cases not punishable by imprison- 
ment for life, in those the defendant has twenty-four and the 
State six peremptory challenges. Rev. Stats., 1858, chap. 179, 

WM. 

These are but specimens, which I have been able to find by 
personal examination. A digest of the provisions of the States 
generally, may be found in the last American edition of Arch- 
boUTs Criminal Pleading — Waterman's Notes, p. 560. There 
are also, in several of the States, provisions for what is called • 
a " struck jury," or a " special jury," to be granted at the 
request of the State, as well as of the defendant, which in fact 
gives the government a, similar right of peremptory challenge. 
This special jury is selected either by the court, the clerk, or 
the sheriff. From this list each party has the right alternately 
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to strike a certain number, and the last twelve constitute the 
jury. (See MarylandCodt, Ed. 1860, p. 852 \ Statutes of New 
Jersey, pp. 294 and 968-9.) 

Now, sir, I am aware that it will be said, in reply to this, that 
these are not States from which Massachusetts ought to model 
her legislation ; but I submit that they are States which, what- 
ever may be thought of the general soundness of their legisla- 
tion, have not erred by a violation of the democratic principle ; 
they are not States which are supposed to have unduly enlarged 
the power of the government at the sacrifice of the rights of 
the people. And I submit that the only reason why such 
a provision has not heretofore been found necessary in this 
Commonwealth, for the purposes of general criminal justice, 
has been, in the first place, that Massachusetts was founded 
upon the principle of giving citizenship only to persons loyal to 
the law. Why, sir, on looking into Palfrey's History of Nqw 
England, I found that the first citizens of this State had to take 
an oath that they would support all the good and wholesome 
laws of the Commonwealth, when they became citizens. The 
necessity for this law now comes from the fact that, in Boston , 
the criminal and dangerous classes have obtained such an 
ascendancy as to induce those to. whom the duty of making up 
the jury list is intrusted, to put persons upon it who would 
never have been placed there in earlier days, and who would 
not now in a large part of the Commonwealth. Why, sir, the 
difficulty is not simply that liquor dealers are put upon the 
juries ; but the general construction of juries j^ far more objec- 
tionable than in other parts of the country. We passed a law 
'the other day, that a person should be excused from further 
service on a jury after thirty days ; but I met one of the judges 
of the Superior Court, and he said : " That law will prove dis- 
astrous, for this reason. The good men will be excused ; the 
jury will be sifted until we get down to men who are not fit 
to try cases — certainly not fit to try criminal cases in Suf- 
folk County. There are many men put on the jury who are 
not competent. In Middlesex and Hampshire, one jury is as 
good as another; but in Boston, it will not do to have this 
sifting process ; it will not do to have theqp good men left off, 
and have men not competent act as jurors." The objection 
seemed to us so serious, that the Bill was arrested. We had, 

4 
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last year, a statement from a prosecuting attorney in the County 
of Suffolk, that on one grand jury, some years since, eleven 
men from Fort Hill were placed, and that those men all voted 
against finding Bills upon all matters of nuisance. Think of 
it, and say if it is not time that the government had the right 
of peremptory challenge, in order that your laws in regard to 
some other things than the sale of intoxicating liquors may be 
thoroughly and efficiently enforced. 

But let us pass from the consideration of the practice in our 
own courts in regard to challenges in criminal cases, to that to 
which His Excellency has invited our attention — to that of Eng- 
land. I must now call the attention of the Senate to a most 
remarkable omission of His Excellency in stating the law of 
England. The statute which His Excellency has quoted, the 
33d Edward I., stat. 4, is correctly quoted : that " the king 
shall challenge no jurors without assigning a cause certain, to 
be tried and approved by the oonrt." That, in terms, is. cor- 
rect ; but I fearlessly say, that the impression given by his 
statement upon this branch of the subject is entirely and totally 
incorrect. The law of England is, that the king shall not per- 
emptorily challenge without cause, but that he need not show 
his cause until the jury list has been exhausted. # Blackstone 
says : — 

"This privilege of peremptory challenges, though granted to the 
prisoner, is denied to' the Crown by the statute 83 Ed. I., stat. 4, which 
enacts that the king shall challenge no jurors without assigning a cause 
certain, to be tried *nd approved by the court." [and a similar provision 
is inserted in the Jury Act, 6 Geo. IV., c 50.] u However, it is held that 
the king need not assign his cause of challenge till all the panel is gone * 
through, and unless there cannot be a full jury without the person so 
challenged. And then, and not sooner, the counsel for the crown must 
show the cause ; otherwise the juror shall be sworn." Vol. 2, p. * 853. 

That, sir, is in no recondite or inaccessible book, btit is in 
Blackstone ; and I learn, sir, from one who has had very large 
experience throughout the country in the United States courts, 
that the same principle prevails in most of the States of the Union, 
that prevails in England ; the Commonwealth's attorney being 
privileged to have every juror whom he does not like step aside 
until the panel is so far exhausted by challenges, that it is 
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necessary to go back and take a sufficient number to fill the 
jury. Now, sir, that is the practical construction of this 
statute, that is the usage, which is immemorial; it is laid 
down by Hawkins, in his "Pleas of the Crown," (vol. 2, p. 413,) 
and it has been acted upon % to this day. As an illustration, I 
will read a case, • that occurred in 1840, reported in 9th 
Carrington & Payne, 489. It was a trial for forgery. The 
prisoner made certain challenges. The court asked the cause. 
The cause was stated, and they said they thought the cause was 
not sufficient for his challenges. He then asked that a larger 
jury might be summoned. 

" The Prisoner. In Watson's case, 800 jurors were summoned, and 
in Bolam's case, 150 ; and if the Crown challenge a considerable num- 
ber, they will drive me to be tried by those who are prejudiced against 
me." The answer of the court was: — "Parke, Baron. This case 
must proeeed in the ordinary way. The crown may challenge without 
showing cause until the panel is gone through, and if there is not a full 
jury, they must show cause. I much regret that the established practice 
has ever been deviated from, as it leads to those instances being quoted 
as precedents. 

"The jury panel contained the names of sixty jurors, of whom one was 
excused at tne commencement of the assizes, and the whole panel was 
called over by Mr^ Bellamy, the Clerk of Assizes, from the beginning 
to the end,* in regular order, commencing with the name which stood 
No. 1 on the panel. When the panel had been gone through, the pris- 
oner had challenged thirteen jurors peremptorily ; and the Crown had 
challenged thirty-seven without showing any cause. Some of the 
remaining jurors who were called did not answer to their names, and 
when the panel had been gone through, there was not a foil jury. 

" Pabke, Baron. The proper coarse will be to call the panel over 
in the same order as before, calling those who did not answer before, 
and omitting to call those who have been already peremptorily chal- 
lenged by the prisoner* 

" Some nine jurors were peremptorily challenged by the prisoner ; 
and Mr. Bellamy then informed the Court that the prisoner had 
peremptorily challenged twenty of the jurors. 

" Mr. Morris, a juror who was called, answered to his name and 
appeared. Parke, Baron. The prisoner having now challenged hia 
full number peremptorily, if this person is challenged on either side, it 
can only be for cause,* 



Digitized by 



Google 



52 

Now see what the result was in this case. The jury panel, 
which is the same as what the GoTernor calls the jury " array ," 
comprised sixty persons. Out of these, 87 were challenged by 
the Government and 13 by the prisoner, which made 50, and 
left 10. It appears that some of ^the jurors were not present. 
If we suppose there were five absent, — which is a large allow- 
ance, — that would leave a jury of only five ; so that the Gov- 
ernment would have to take seven out of the 37 challenged, 
and that would leave them 30 peremptory and absolute 
challenges out of that jury of 60. So that, under the practical 
operation of this law, by the usage which has existed in 
England for centuries, the Government, instead of having the 
privilege of challenge limited to two, has had the right to 
challenge, and in this case exercised it, half the panel of jurors 
who are called, without assigning any cause. 

Now, Mr. President, so strongly was. this principle imbedded 
in English jurisprudence, that the Court in New York, in the 
case of the Waterford and Whitehall Turnpike Co. vs. The 
People, reported in the 9th of Barbour's Supreme Court 
Reports, p. 161, in considering the law of New York, passed in 
1847, providing for two peremptory challenges on the part of 
the Government, said that this law of New York was actually 
restrictive of the law and not an enlargement of it in its effect. 
I read from the language of the Court : — 

u It is laid down in all the elementary treatises, that prior to the 33d 
Edw. I., stat 4, commonly called ordinatio inquisitionibus, or an ordi- 
nance for inquests, any number of jurors might have been challenged on 
the part of the Crown without alleging any other objection than quod 
mm boni sunt pro rege. But this was found, says Coke, to be mischiev- 
ous to the subject, tending to infinite delays and danger. * * * The 
common law of England, as modi6ed by the statute of 83d Edward I., 
was the law of this State at the time of the Revolution.' At common 
law, a prisoner accused of treason or felony could peremptorily chal- 
lenge thirty-five jurors ; and the King, before the statute of 33d Edw. L, 
an unlimited number ; but after this statute, his right of peremptory 
challenge was limited to the full panel of thirty-six. Beyond those 
numbers, the challenge of either party rested upon cause shown. At 
• the Revolution, the people succeeded to the rights and prerogatives of 
the Crown, and the law continued the same as under the Colony, except 
as it was altered by the Constitution or the Mrs of the State. * * 
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• * * The statute of 1847 gives no new and unheard-of privilege 
to the officer prosecuting for the public It merely defines a privilege 
which at common law bad existed without stint, and which since the 
early part of the 14th century had extended to the entire panel of 
jurors. It is therefore restrictive rather than enlarging the power of 
challenge on the part of the people." 

Of course I do not meau to be understood that the common 
law of Massachusetts would be held to be what is decided to 
have been the common law of New York in this matter ; I 
suppose by disuse from the early period of her history it has 
ceased to be so ; but it does appear that the legislation now 
proposed, so far from being a dangerous innovation upon the 
common law, is a limitation of a right which has existed in 
England for centuries, and exists there to-day, and is recognized 
in many of the States of our Union. 

Now, sir, I am confidant that no person, from reading tho 
Message of His Excellency, would have received any other 
impression than that, by the law of England, the Government 
had no right to interfere with a person who had been sum- 
moned to try a cause, except upon legal cause shown ; and yet 
we see that the fact is directly the reverse, and an amount of 
challenge is allowed in the courts of England that would not 
be permitted here for one moment, and which I should not think 
for one moment of introducing into any law which I should 
frame. 

In view, sir, of these facts and considerations, with what 
other emotion than that of astonishment can we read this 
sentence of the Veto Message : " Not even the Queen, from 
the throne of that Empire on whose possessions the sun never 
sets, is permitted, in England, a prerogative so humiliating to 
the people, so dangerous to liberty ! " And yet, sir, we see 
that the officers of the Crown are permitted to challenge half 
of the whole number of jurors summoned ! I venture to 
recommend to His Excellency's attontion another prerogative 
which the King or Queen of England possesses, but which for 
170 years no King or Queen has ventured to exercise, and that 
is, the power of trampling upon tho policy of the Legislature. 
This is the eleventh time that His Excellency has exercised his 
veto power — a power that in England has not been exercised 
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for 170 years; and if he would turn ua haek to English 
precedents, if he would refer us to English lessons of liberty, I 
commend him to that lesson of the independence of the English 
Legislature. In fact, sir, no conclusion can always be posi- 
tively drawn from the state of tilings in England to the state of 
things in this country, and I should not press this objection to 
the Veto power were we not in this connection referred so 
significantly and so emphatically to the precedents of English 
liberty, and I think it but fair, therefore, to advert to the fact 
that in England, since William III., no sovereign has exercised 
the veto. 

Mr. President, I must beg the indulgence of the Senate for 
the time I have occupied. And yet it has been somewhat in 
their cause, as well as in the larger cause of public policy and 
philanthropy; for it has been to vindicate their wisdom—* 
it has been to vindicate the common sense of their judg- 
ment that I have spoken. I have, sir, restrained more than 
I have said. It is to me an " onerous and unwelcome duty " 
to stand here to oppose the message of His Excellency. But, 
sir, I cannot, without sadness, reflect upon the position of His 
Excellency upon this great topic of intemperance, and the evils 
connected with it. With almost exhaustless research, and with 
encyclopedic fulness, His Excellency, in his Annual Messages, 
has explored every corner of the Commonwealth, has investi- 
gated every object of inquiry, has brought every grievance to 
the notice of the Legislature, except that which, upon the con- 
fession of every man at this Senate board and every man in 
the Legislature, is the most prolific cause of crime and pauper- 
ism in. this Commonwealth, — the open, public sale of intoxi- 
cating liquors. His Excellency has found, or imagined he 
found, in the wide sweep of his philanthropy, a. class of anxious 
females, without occupation in the Commonwealth of Massachu- 
setts, whom the microscopic eyes of my friend [Dr. Worcester,] 
has not found to exist. I do not sneer at such philanthropy ; I 
think it came from a warm heart, if not from a sound judgment; 
but, sir, I cannot but wonder that while His Excellency cought 
out such fanciful grievances, he forgot the multitudes of women 
who are to-day sitting in their poverty-stricken homes, where 
their only Penates are Want, and Sorrow and Suffering. I can 
not but wonder that he has forgotten these. I cannot but 
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• wonder, also, that he has forgotten those other women who to-day 
are sitting in their palatial houses, clothed in the silken robes 
of rank and fashion, but with- hearts corroded with anxiety for 
son, or husband, or brother, fallen a victim to this vice.. I 
wonder, I say, that these classes have received no notice at the 

* hands of His Excellency. And when I remember how tenderly 

he has cared for th§ humble soldier of Massachusetts, invoking 
upon him God's blessing when he went forth; following him in 
field or in hospital with all a father's solicitude and anxiety, 
and welcoming him on his return with cordial thanks and gen* 
erous hospitality, J cannot forget that his care for him has 
stopped when his danger has been the greatest. I cannot but 
remember that we are to trust these men, who have 6tood the 
shot and shell of the rebek, to men who are more remorseless 
than the rebels they have been contending against ; and I can- 
not but regret that His Excellency has not felt it in his heart to 
utter a single word of warning to those who are in danger of 
falling before this temptation, or a single word of cheer to 

A the men who, either by moral or legal means, have been labor- 

ing to suppress or limit the fiery ruin of intemperance. I can- 
not but regret that he has not seen fit, by the restriction of 
patronage to men of sober life, to give his official sanction to 
the cause of temperance, or by his own example to do some- 
thing to set the seal of reprobation upon this traffic, that to-day 
is carrying sorrow to more homes in our dear old Common- 
wealth than war itself. Mr. President, it is no pleasure to me 
to say this ; but it is a part of the history of the times ; and, 
sir, I am not surprised to find, in one who has been so blind to 
this great public evil, such great sharpness in detecting faults 
in our legislation. 

Mr. President, the constitution provides that this Bill shall 
be reconsidered by the Senate. Sir, it will be reconsidered by 
a larger constituency than this Senate; it will be reconsid- 
ered by the people of Massachusetts; and, sir, I have full 
faith that, so far as its principles are concerned, it will finally 
be passed, " the objections of the Governor to the contrary 
notwithstanding." 
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VOICE OF THE PRESS. 



The following paper appeared in the columns of "The 
Nation," April 6th: — 

Suggestions in Relation to the Governor's Veto of the Jury Bill. 

An Act in relation to jurors. 

Be it enacted by the Senate and House of Representatives, in General Court 
assembled, and by the authority of tfte same, as follows: — 

Sect. 1. No person shall be deemed to be, within the meaning of the 
provisions of the sixth section of chapter one hundred and thirty-two of 
General Statutes, " a person of good moral character, of sound judgment and 
free from all legal exceptions," who is at the time engaged in any business or 
occupation made criminal by the laws of the Commonwealth. 

Sect. 2. In all criminal causes, the Commonwealth shall be entitled to the 
same right of challenge now secured to the defendant by chapter eighty-four 
of the acts- of the year eighteen hundred and sixty-two. 

This is the Bill which the Governor has just vetoed. An 
official paper of this character is always entitled to a just and 
careful consideration, and the claim is still stronger when it 
comes from an executive, who upon other subjects, has done 
eminent service to the State. * ♦ 

The Governor's objections to the Bill are — 

First. That the first section would have no legal force in 
Taunton, and possibly not in other cities whose charters have 
been granted since the General Statutes went into effect; 

Second. That its application would be of very doubtful 
extent, dtoing to the " ambiguous character of the phrase, — 
4 business or occupation made criminal.' " 

Third. That the provisions of the second section, if not dan- 
gerous in themselves, would be dangerous as a precedent, upon 
which bad men might enlarge, until juries were " organized not 
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for the purpose of trying the accused, but for the purpose of 
convicting them." 

The objections are elaborated to an extraordinary extent. 
We propose to give them a brief answer only, and not a formal 
review. 

Objection 1st. The Governor is wholly mistakep. But if the 
law did not reach Taunton, what harm would ensue ? If the 
law is a bad one, its failure to reach that, or any other place, 
could do no harm. But if the .law is a good one, Taunton, if 
she did not exclude criminals from her own jury lists, would 
have the benefit of their exclusion from the lists of other cities 
and towns of the county. It would therefore do good every- 
where .and harm nowhere. Being only monitory, with no 
penalty attaohed, its worst possible result would be, that it 
might be l£ss useful in a locality where it did not take legal 
effect. 

Objection 2d. The Governor gives a list of classes of meu 
who might be excluded from the jury lists uiider the provisions 
of this section. His li&t includes those who fish at improper 
seasons ; those who forget to have their weights and measures 
sealed ; and those who offend against the inspection laws of the 
State.. 

. To consider the commission of these offences as constituting 
the " occupation " of the offenders is wholly visionary. But 
even if carried to this extent, the exclusion of these offenders 
would not in the slightest degree impair the right of the accused 
to be tried by good and impartial men, unless those who are 
guilty of these offences are better men, or more impartial than 
the rest of the community. 

There is therefore no injury to 'the State, and no injury to the 
accused. If there is an injury to anybody it is to thq persons 
excluded. If they claim a natural right to have their names 
on the jury list, and wish to preserve it, the State imposes no 
extraordinary hardship by requiring them to obey even its 
inspection laws. The provision could not therefore do any 
mischief even with its visionary enlargement. * 

But the Governor's objection that the phrase " business or 
occupation" is" ambiguous," is more than visionary. It is 
unfortuuate. Instead of being more " ambiguous," it is more 
definite, and in practice it would be easier to determine and 
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Apply it, than any other qualification, except residence, which 
the law prescribes. Even His Excellency would doubtless 
admit that it is somewhat easier to ascertain a man's occupa- 
tion, than it is to decide whether he is " of good moral character, 
sound judgment, and free from all legal exceptions." 

In its practical aspect the provisions of the first section are 
simple, just and necessary. In its extreme romantic aspect it 
can do no harm. 

Objettion M. The most perfect mode of impanelling juries, 
would be the mode that would best secure perfect impartiality. 
If impartial justice is the object, why should a favor that is 
given to one party, be withheld from the other ? Why should 
not the State have the same right of challenge which it gives 
to the accused ? ' 

Both the State and the accused may suspect a juror of bias 
or interest when they cannot prove either. Under the pro- 
visions of this section, the State and the accused would stand 
in an equal position. But at the next step, the State gives the 
accused ninety-nine chances out of a hundred. It tells him he 
shall not be convicted unless every vote is against him. Is not 
this sufficiently favorable to the accused ? 

If the Governor could have found in this mode of impanelling 
the* jury anything unfair, unjust, or dangerous to any innocent 
accused person he would have given that point his chief atten- 
tion. If there had been anything intrinsically wrong, he would 
have exposed it, and dilated upon it, until the wrong and the 
danger became as clear as sunlight. Instead of doing ao, or 
attempting to do so, and instead of drawing attention to the 
merits of the Bill, he directs it to various other issues remotely 
connected with the subject. 

First comes a column of argument to show that the second 
section does not conform to the mode of impanelling juries in 
England, — as if that weflF the important question at issue. 
Next to that, is another column, not to show that the Bill con- 
tains anything wrong, but to suggest wrong things that might 
be contained in Bills that might be introduced hereafter. Under 
this. head the Governor asks, " What is to hinder the extension 
of the principles of this BUI until it shall exclude citizens from 
the jury on account of their origin, extraction, political opin- 
ions, or religious persuasions ? " In other words, if you 
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• * 

exclude criminals now, what is to binder others, hereafter, from 
excluding honest men ? 

Our present law provides for the exclusion of men of unsound 
judgment. An executive could with more reason have made 
the same objection to the present law, and asked the same 
unanswerable question, — " Why may not its principles be 
extended until they exclude everybody who has only average 
judgmeirt?" 

So much reference, and so great stress is laid upon English 
law, that it may be well to compare it with ours. In England 
it is the Grown, the State, that makes up the jury lists. Here 
it is the municipality. In England, giving the State a right to 
challenge a jury selected by itself, would be an absurdity, while 
here, where the jury is not selected by the State, it may be an 
indispensable necessity. If the State was corruptly disposed to 
convict the innocent, the position of the accused, here, under 
the provisions of this Bill, would be incomparably better than 
in England. 

The truth doubtless is, that neither the Governor, nor any- 
body else, seriously believes, that with universal suffrage, and 
annual elections, there is any possibility that the general policy 
of the State and the execution of its laws can ever become 
harsh and oppressive. Any candid observer cannot fail to see 
that the whole tendency and the whole danger is in the 
opposite direction. 

The provision of the second section, therefore, aside from the 
special corruption it was intended to remedy, is both just and 
necessary in the general administration of criminal law. 

The Governor several times uses the terms, ''artificial 
offences," " artificially made criminal," and evidently applies 
them to the illegal sale of intoxicating drinks. The.se expres- 
sions show the sympathies of the executive, and furnish a key 
to the whole message. They show^tn utter want of respect for 
the laws of the State. They give the most positive and direct 
assurance to the keepers of drinking-houses in all our towns 
and cities, that the first executive officer of the Commonwealth 
does not believe that they are doing any criminal act. 

It is painful to see so eloquent a champion of education and 
of human freedom, — the author of the address at Harvard upon 
the inauguration of President Hill, and of the noble address to 
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the Fifty-Fourth Regiment, — not only lending his voice, but 
giving the influence of his example, to sustain the most 
dangerous enemy of our nation and our race. 

It is humiliating to trace throughout the message, the artful 
arrangements of the advocate, instead of the impartiality that 
should characterize the official action of the executive of the 
Commonwealth. 

The Governor's position in relation to intemperance, like the 
recent position of many otherwise good men in relation to 
slavery, is but a relic of barbarism handed down to them from 
preceding generations, for which they are not, therefore, wholly 
responsible. There is reason not only to hope, but to believe 
that good men will change their opinions in relation to intemper- 
ance, as they have already changed them in relation to slavery.' 

It is due to these men that their merits should be freely 
acknowledged. It is due to the community that their pernicious 
example should be as freely exposed. Nothing is so invaluable 
to a State as the character of its people. If any man's example, 
therefore, corrupts the morals and habits of the people, it 
inflicts an injury upon the State for which no public services 
can compensate. 

Of the two great kindred battles of the century, one is already 
gained. In that battle, the rich and the rabble, the politician 
and the press, and all the outward elements of strength were 
on one side, and on the other only truth and the interests of 
mankind. In this battle the same forces are against mis, and 
the same forces are in our favor. We march forward, therefore, 
not with doubt or hesitation, but with the most perfect assurance 
of final victory. x. 
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The "Boston Recorder" contained the following two 
editorials on successive weeks : — 

Shall the Guilty be Jurors? 

Some of our city papers are complaining that the jury 
amendment to the liquor law is unjust to some. Whose 
liberty is infringed upon, whose constitutional rights are 
trampled down by the law which excludes liquor dealers from 
juries which are to try for violation of the prohibitory liquor 
law ? Certainly not the juror's liberty nor rights. Jury service 
is, in law and in common understanding, deemed a burden on 
the individual ; a duty to the State, not a privilege, not a right. 
What, a right to try one's fellow-citizens ! Where do you find 
such rights ? Not in any bill of rights or constitution in the 
country^. No citizen is wronged by not being called to sit on a 
jury. % 

A jury is a tribunal. The parties who are interested in the 
structure of that tribunal are those and only those who have 
questions to be submitted to its decision. All others are out- 
siders, and have not a word to say in the matter. For me to 
complain that I am not chosen a member of the trying board, 
if I am not interested in the case to be tried, is officious vanity ; 
and if I am interested, is insolent intrusion. 

But how are the opposing parties interested in the composi- 
tion of this tribunal ? In trials for violation of the liquor law, 
the parties are the Commonwealth and the accused. 

Their rights, so far as respects trials, are defined in the 29th 
article of the Bill of Rights. 

First,. of the Commonwealth. That article says : — 

a It is essential to the preservation of the rights of every individual, 
his life, property and character, that there be an impartial interpretation 
of the, laws and administration of justice." 

Then of the accused : — 

u It is the right of every citizen to be tried by judges, as 4 free, 
impartial and independent, as the lot of humanity will admit" 

The object of the Bill of Bights, then, is, impartial adminis- 
tration of justice, on the one hand, and on the other, that the 
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accused shall be tried by judges as impartial as the lot of 
humanity will admit. 

Now can it be supposed, that a person who has committed 
the same offence as the accused, that one who in his daily 
business is violating the law, will be favorable* to the " adminis- 
tration of justice " in respect to those laws ? Will lie find a 
person guilty, whose case will, to-morrow, furnish a precedent 
against himself ? Without the light of experience we know he 
would not. Experience has again and again strengthened the 
conviction. * 

But is 6Uch a person as impartial and independent as the lot 
of humanity admits ? Certainly not. He is in pari delecto. 
He is alike guilty. The fellowship causes a. bias. But you say, 
he has taken an oath, that he will well and truly try, &c. 
Granted. But, if he may still be under an influence imper- 
ceptible even to himself, he is not so " impartial as the lot of 
humanity will admit." And if a juror can be obtained who is 
not under the same influence, the latter assures the requirement 
of the Bill of Bights, and the former does not. This ought to 
settle the question. And the legislature, in passing the juror 
law now before them, do no more than apply the principle laid 
down in the Bill of Bights. They protect instead of violate 
right. Least of all do they violate any body's right to be on 
a jury ; for nobody has any such right. No such right is known 
to the law. 

Again, it has been said, that, in putting the question to a 
juror, whether he is a seller of liquor, in order to determine 
whether he is to be excluded, you oblige a man to give evidence 
against himself. 

That is not so.* First, he may decliqe answering, if his 
answer might criminate himself. Secondly, his general answer, 
that he does sell liquor, could not *be evidence in a future 
indictment, because such indictment has*to specify «a particular 
offence, with charge of time and place, &c, &c, to which his 
general answer would not apply. 

To us it seems an impertinence and intrusion for a man or a 
class of men to claim the privilege of sitting on a jury to try a 
case, their very interest in which makes them seek the position. 
Were they not so interested they would avoid the position, for 
service on a jury is generally avoided as burdensome and not 
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remunerative. We hope, for the cause of impartial justice, and 
that we may obtain juries as free, impartial and independent as 
the lot of humanity will admit, so that our Bill of Rights may 
be a fact, and not a glittering generality, that this Bill may 
become the law of the Commonwealth. 



Governor Andrew's Veto. 

The Governor has vetoed the Bill which aims to secure an 
impartial jury by excluding from the jury box meii who are 
guilty of the same offence for which the party before the court 
is to be tried. He thus says that the guilty shall try the 
accused. 

Let us look at his objections to the Bill. He first undertakes 
to show that a different rule is proposed for towns and cities, 
because cities are not named in the law. But a fair construc- 
tion of tho law would include cities, and the Governor has but 
little confidence in the objection. It is a mere quibble, and a 
verbal amendment would cure the error, if error it be. 

,His second objection is, to the ambiguous character of the 
phrase, " business or occupation made criminal by the laws of 
this Commonwealth." And the Governor presents the case of 
numerous varieties of business which, under certain circum- 
stances, are made unlawful. . 

The answer to this objection, much as it is dwelt upon, and 
of much account as it is made by the opponents of the Bill, is 
very simple and obvious. 

Selling liquor is per se by the 86th chapter of General 
Statutes unlawful, and the burden of making the business 
lawful by complying with, certain requirements is on the seller. 
But the business or occupation of selling milk or selling 
lumber, &c.,»&c, as mentioned in the 49th chapter of General 
Statutes, is not prima facie unlawful. 

Herein is the complete answer to the objection. If the 
selectmen know a man's business to be selling liquor, it is 
prima facie a criminal business. By section 17 of chapter 86, 
the mayor and aldermen of cities and selectmen of towns are 
required to appoint agents for the sale of liquors, and they 
thus officially know whether the person. whose business or 
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occupation is selling liquor is lawfully engaged in it or not. 
There is no difficulty in the application of the rule. 

The great purpose of the law is to obtain an impartial jury. 
Whatever tends to that is to be approved. It is agreed that 
interest disqualifies, — ajid so a man may not sit on his own 
case or that of a near relative,— -aud even if he is interested in 
the question and not in the particular case, that is deemed 
reason for his exclusion. As, for instance, if a person has a 
suit against an insurance company on a policy insuring a ship, 
and the question of the liability of the company to another 
person under another policy on the same ship and for the same 
loss is to be tried, the person first named would not be allowed 
to sit. Because, although the case is between other parties, he 
has an interest in the question ; he has an interest to establish 
a precedent in his own favor, when his case comes to be tried. 
And this reasoning applies in criminal as well as in civil cases. 
But the Governor objects, that to the prosecution is allowed the 
right of challenging two jurors. 

He places his objection on the ground of precedent and his 
unwillingness to grant a new right to the Commonwealth. Let 
us look at the past legislation in this respect. 

Before March, 1862, peremptory challenges, (that is, objec- 
tions to jurors without stating the cause of objection,) were not 
allowed except in cases of murder, in which cases the accused 
might challenge twenty. 

But in March, 1862, the legislature, aiming to obtain as pure 
and impartial a jury as the lot of humanity would. admit, 
enacted that each party in civil cases, and the defendant in 
criminal cases should be allowed to challenge two peremptorily. 
The Governor approved of this law. Where then was his 
objection of violating ancient usage ? He made none, because 
he saw that it tended to purify the jury box from influences 
and biases unfavorable to the administration of justice, and by 
removing persons objectionable to either party, not only secure 
a fairer trial, but take away from the losing party any ground 
of objection to the verdict. 

Now this is all that the present Bill proposes. It gives to 
society, represented by the Commonwealth in the person of the 
prosecuting officer, the right to object to two, in like manner 
as by the law of 1862 the accused may object to two. It 
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simply gives the parties equal privilege in court, which before 
they had not. We see no propriety in confining the right of 
objection to one of the parties. The privilege of peremptory 
challenge of twenty allowed the accused in cases of murder is 
granted in favor of life and because of .the awful stake there 
involved. It is not suggested that any equal right of challenge 
should there be granted. But those cases where human life is 
involved are so different from trials for violation of ordinary 
statutes, that no analogy of reasoning can apply, and it can- 
not be said that because we claim the right of challenge for the 
prosecution in the one case we are bound to grant it in the 
other. The cases are dissimilar. 

But the Governor objects to the law because it tampers with 
the sanctity of the ancient jury law. All changes, and no one 
favors tbem more than his excellency, may be said to tamper 
with that which they change. That is the meaning and 
purpose of change. Why, the long list of exemptions from 
jury service in this Commonwealth is in violation of the 
common law. Some of the most intelligent, best qualified 
citizens are left out of the jury box. They are deprived of the 
privilege and honor, as it is now claimed by the opponents of 
the Bill, of serving on a jury, and the parties in court are 
deprived of the benefit of their intelligent service. But we 
never heard any complaint of this. It is dnly when an attempt 
is made to obtain an impartial jury for the trial of persons 
accused of violations of law which demoralize our community, 
that the hue and cry is raised of, " disfranchisement," " perse- 
cution," "tampering with venerable institutions," &c, <fec. 
The Governor has not always shown such veneration for estab- 
lished law. By established law of the State, the Maiden 
murdorer would long ago have suffered the penalty for an atro- 
cious, cold-blooded crime. Where is his excellency's venera- 
tion for law ? What does he think of tampering with the law 
which fixes the penalty for murder ? Is Jiis tenderness only 
wounded, when murderers and liquor dealers are the victims 
of the violated law ? Has he no sensibility for the safety of 
human life ? Can he only refine and subtilize arguments in 
behalf of liquor sellers, and have no thought for the purity of 
the young tempted to their ruin, and of all classes demoralized 
and families destroyed by intemperance and the crimes to 
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which it leads the way? His genius and talent, abundant 
both, are enlisted in a bad cause unworthy of his generous 
nature. 

We rather may claim that we would not remove the ancient 
landmarks. For we seek to enforce the law of the land. 
There being alleged violations of the law of the Common- 
wealth against the sale of liquors, we seek an impartial jury to 
try such cases. We object to having the guilty try the 
accused. We seek, according to the .Bill of Rights, for judges 
as free, independent and impartial as the lot of humanity 
will admit. That is all. The legislature seefcs the same 
thing. The Governor does not. He opposes it. We trust 
that the Bill will be passed notwithstanding his objections. If 
not, the people of the Commonwealth will speedily demand 
and secure a governor of altogether different moral sympathies 
and tendencies. 



The " Univbrsaust," of April 8, spoke editorially thus :— 

The Governor's Veto. 

The people of Massachusetts, through both branches of their 
legislature, have a second time declared it to be their will and 
purpose that persons whom the laws of the State hold as crimi- 
nals should not be allowed to serve on juries for the trial of 
offences against those laws, and a second time Governor Andrew 
has defeated the execution of this purpose by the exercise of 
his veto power ; and there is reason for believing that he has 
done this from sympathy with a class of persons who by their 
business are degrading the State and ruining the morals and 
best interests of the people. 

The people of the State are justly indignant at this conduct 
of their Chief Magistrate, and they ask by whom he is supported 
in thus trampling upon the moral sense and the public opinion 
of the State, as expressed, and, after a year's deliberation, 
re-affirmed through the majority of their senators and repre- 
sentatives. The answer is one that should mantle his face with 
shame, — he is supported by the liquor interests of Boston^ and 
by the daily press of Boston, which is servile to these interests. 
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-Governor Andrew, the patriot whom tbe people have been 60 
proud to admire, once supposed to be the friend and advocate 
of temperance, but now so lost to a proper sense of duty as to 
be willing to throw his official influence against the public 
sentiment and the welfare of the State, to favor that class of 
diabolical interests by which drunkards are manufactured, and 
of which are born the untold crimes and miseries which follow 
in the wake of intemperance ! Shame, shame ! What an 
example is this for our young men ! Who can estimate the 
demoralization, corruption, and wickedness that will flow from, 
and be nourished by, the action and example of John A. 
Andrew ? While the rebels at the North are hurling in our 
teeth, with a sort' of fiendish delight, the shameful conduct of 
Vice-President Johnson on the day of his inauguration, Gover- 
nor Andrew and the Republican press of Boston strengthen 
their hands, and furnish them with other weapons of the same 
sort. 

The nature of this contest is fully understood. It is a con- 
test between the liquor interests and the people of Massachu- 
setts. It is a moral contest, and with God's help the people 
will win. The opposition need not endeavor to make it appear 
that the proposed law is demanded only by a few uneasy fanatics. 
Ho$ is it that a few fanatios control both branches of the legis- 
lature ? It is demanded by the people, by the men and women 
who have the welfare of their sons and brothers and the honor 
of the State at heart, and they have a right to feel indignant 
that their wishes are overridden by the wickedest interest in the 
land. They are offended, but not discouraged: They are 
roused to a degree of energy that will allow no final defeat. 
Not only a legislature but a Governor will be chosen that will 
represent them, and the work they have undertaken will bo 
accomplished. 
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" Zion's Hebau> " bad the fallowing editorial, April 12 : — 

Governor Andrew's Veto. 

As w$w expected by those who best knew him, Governor 
Andrew vetoed the Jury Bill, as it was called ; which was a 
simple provision to exclude liquor dealers from the jury box, 
when persons were to be tried for violating the liquor law. It 
was an honest effort of the State of Massachusetts, acting 
through its legal representatives, to, have its statute laws 
enforced, and its will accomplished in Boston and other large 
cities, as well as in smaller towns and in rural districts. But 
the Governor, under the shallowest pretexts of unconstitution- 
ality, takes the responsibility of defeating the properly expressed 
will of the people. The liquor dealers were laughing in their 
sleeves all the time while the Bill was pending, and said, " If it 
passes both Houses, the Governor will veto it." How did they 
know this ? Yes, the patriotic Governor of Massachusetts 
gravely lends his official influence to the cause of the liquor 
traffic, to embarrass the execution of righteous law. An 
abstract technicality has more influence over the Governor's 
conscience and judgment, than the living and suffering cause 
of innocence, temperance and virtue. Strange conscience that, 
which goes into spasms of grief and sympathy over a condemned 
criminal under sentence of death according to .the laws of the 
Common wealth, for an unprovoked, cold-blooded murder, and 
fills him with such trepidation and religious awe that he refuses 
to sign the warrant for his execution ! He defies the law, and 
undertakes to frustrate the demands of civil and social justice, 
?by refusing his signature to the needful document. But when 
the cause of outraged innocence and virtue pleads before him 
for the protection of law in the defence of all that is good and 
lovely, Ins conscience is suddenly struck with paralysis, and he 
is powerless for good in the presence of the rumseller. Has 
the great persuader, so powerful in Western legislatures, been 
up to the State House, and brought the Governor under its 
influence ? 

Again rum triumphs ! Rummies laugh, the wise a,nd sober 
mourn. Virtue in sackcloth weeps and trails her garments in 
the dust. Those who have ever been allied in sympathy with 
the liquor interest, now applaud and send congratulatory letters, 
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commending, thanking, and praising the Governor for his 
noble and heroic act, while the sober part of community mutter 
their indignation at what thej regard as a great outrage upon 
their rights, under the flimsy pretext of serving them* The 
popular voice will yet be heard, and the popular vote will speak 
in its own defence hereafter. Righteousness will yet triumph. 
We must " learn to labor and to wait. 91 
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